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INAUGURAL ADDRESS 






Delivered by Governor Hill in the Assembly 
Chamber, January i, 1886. 

Fellow-Citizens. — The ceremonies which you are wit- 
nessing to-day mark the Forty-seventh Inauguration of a 
Governor of this State. 

Its first Executive — that gallant soldier and eminent 
statesman, George Clinton — took his official oath on 
July 30, 1777, at Kingston, in the county of Ulster. 
Singular as it may seem, he had been elected both 
Governor, and Lieutenant-Governor at the same election. 

The Constitution of the State, which had prescribed 
the oath which he took, was adopted at Kingston on 
April 20, 1777, in that old historic building known as 
the " Constitution House ; " but the oath of office was 
administered to Governor Clinton in what was known as 
the " Senate House," from the fact that the Legislature 
first assembled in it. At this time this building had stood 
over one hundred years, and here, after taking the oath of 
office, Governor Clinton, in the garb of a general officer 
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in the Continental army, delivered the first executive 
inaugural address in the State of New York. The next 
day he returned to his command in the tented field. 
He was the only Governor of the State who has actually 
led its troops in time of war to battle for his country, 
and this he did in several important engagements, includ- 
ing those at and around Saratoga. He was then, in fact 
as well as in name, "The Commander-in-Chief of the 
Army and Navy of the State of New York." After the 
surrender of Burgoyne he returned to the civil duties 
of his office. 

The first Legislature,, which assembled after the Declara- 
tion of Independence in the State of New York, convened 
in the "Senate House" at Kingston, September i, 1777. 
Here George Clinton delivered the first gubernatorial 
message in the State. He had left his command long 
enough to discharge this duty, when he returned to the 
field, leaving the civil duties to be discharged by Lieu- 
tenant-Governor Pierre Van Cortlandt, who had accepted 
that office. 

Governor Clinton was returned to the Executive chair 
by repeated election from 1777 to 1795, when Governor 
Jay served for two terms, after which Clinton was again 
elected for a single term, retiring in 1804. 

Distinguished, able and patriotic as was the career of 
George Clinton, all his successors down to 1884 have 
exhibited the same patriotic spirit, the same conscientious 
devotion to their duties that characterized his administra- 
tion, and in all the history of our State no blot defaces 
the fame of one of its Executive officers through a period 
of over a century. Most, if not all of them, came to 
the gubernatorial chair amid the sharp, often bitter, 
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antagonisms of party strife, but with the close of the 
canvass in which . each was elected, the contentions of 
party gave way to the sober judgment of the people, 
and they each became, not Governor of a party, but the 
Chief Magistrate of all the people. 

During the one hundred and eight years which closed 
with the administration of my immediate predecessor, the 
State has emerged from a thinly populated province, much 
of which was a vast wilderness, into an empire of itself, 
in which commerce, manufactures, agriculture, the arts and 
sciences, internal improvements, a great metropolis and 
large interior cities have come into existence, until to-day 
over five millions of inhabitants form that which is justly 
termed the Empire State. 

A glance at ■ some of the incidents and circumstances 
under which some of my predecessors assumed the Execu- 
tive chair or marked their administration, may not be 
inappropriate upon this occasion. 

It was during the incumbency of the first Executive 
that the State was distracted by the contest over the 
adoption of the Federal Constitution. He was an active 
and earnest member, and the president of the convention 
which assembled at Poughkeepsie in 1788 for the purpose 
of considering that instrument. With honest and out- 
spoken convictions he opposed its ratification by this State 
with all his energy and ability ; but when it was adopted 
by the small majority of three, he gave the Constitution 
his unqualified allegiance, and on retiring from the chair 
and closing the proceedings, he made a memorable speech, 
loyally acquiescing in the result of the convention. 

John Jay, who succeeded him in 1795 — the brilliant, 
large-minded jurist and first of American statesmen, the 
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author of the State Constitution — entered upon the dis- 
charge of his Executive duties amid the plaudits of the 
entire State. Yet in less than three months, owing to 
the unpopularity of his recent treaty with England, the 
terms of which were unknown at the time he entered 
on his official career, he was burned in effigy in Phila- 
delphia, New York and other cities. But before his 
administration closed, by what Mr. Van Buren termed the 
"sober second thought of the people," he was restored in 
public confidence to more than his former popularity, and 
re-elected Governor of the State. 

Six of the Governors of this State were what may be 
termed " War Governors," one of whom was George 
Clinton, who, as I have stated, led the troops of the 
State, of which he was commander-in-chief, in many of 
the battles of the Revolution. 

Daniel D. Tompkins, elected Governor in 1807, served 
continuously till 1816, when he was again elected, but, 
after a short service, he was elected Vice-President and 
resigned the Governorship. While discharging his Execu- 
tive duties between the years 1812 and 1816, the war of 
1812 began and closed. The patriotic course of Governor 
Tompkins made him the great War Governor of the times, 
and raised him to the very zenith of popularity ; a popu- 
larity so brilliant, it paled that of De Witt Clinton, 
casting him and his vast schemes of internal improve- 
ment into the shade, a shade which was dispelled when 
the pomp and display of war had disappeared, and peace 
was declared. 

During the administration of Governor Young, the 
Mexican war opened and virtually closed. His famous 
war message; containing the memorable words, " The 
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country is invaded, the rights of our citizens have been 
trampled upon, and I will sustain the country, right or 
wrong," is a distinguishing feature of his administration. 

During the administration of Governor Morgan the War 
of the Rebellion opened. The history of that administra- 
tion is bright with the patriotism, zeal and ability which, 
under his lead, the State of New York sustained an 
imperiled nation, and it closed in the darkest hour of 
the Rebellion. 

He was succeeded by that distinguished citizen and pure 
patriot, whose name and fame are dear to all our hearts — 
Horatio Seymour. Conscientiously opposed to the party 
in power, and to the administration of Mr. Lincoln, yet 
he upheld the cause of the Union in promptly forward- 
ing troops to the front in compliance with the call of 
the President ; in carrying out vigorous and practicable 
war measures with such distinguished ability and unselfish 
devotion that even the voice of party contention, at times 
bitter and unrelenting, was hushed, and the Legislature 
of the State, a large majority of the members of which 
were politically opposed to him, unanimously adopted a 
vote of thanks, which was entered on its journals, where 
it stands as one of the marks of distinction which embel- 
lished the administration of the venerated and beloved 
statesman, now enjoying, in his declining years, the repose 
and quiet of domestic life at his own hospitable home in 
Deerfield. 

Governor Fenton, his successor, during whose first 
administration the Rebellion closed by the triumph of 
the Union arms, was as distinguished in his patriotic 
devotion to the cause of his country as were his imme- 
diate predecessors. 
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The administration of several of the Governors of New 
York was characterized by changes in the Constitution 
of the State, which in one case amounted to a new 
Constitution. 

George Clinton was Governor when the Constitutional 
Convention of 1801 changed the number of Senators and 
Assemblymen in the State and made marked innovations 
in the appointing power of the Executive, and among 
other things giving a council of appointment equal powers 
of nomination to oflSce. 

It was during the administration of De Witt Clinton 
that the convention of 1821 was held. It convened at 
this city, August 28, 1821, and was by far the most 
important parliamentary body ever assembled in this 
State — perhaps it has been exceeded by few in the 
nation. The great statesmen and jurists who occupied 
seats in it, have adorned the history of the State with 
unprecedented splendor. Among these were Kent, Martin 
Van Buren, John Duer, Ambrose Spencer, Samuel Nelson, 
Elisha Williams and many others. 

Governor Clinton's message, transmitted to the Legisla- 
ture, January 9, 1821, recommending the convention, is 
one of the ablest productions of that illustrious states- 
man's pen. This convention changed some of the most 
important and fundamental principles of our government. 

During Silas Wright's administration, the convention of 
1846 was held, and this, too, was an important conven- 
tion characterized by the eminent men of which it was 
composed and the important outcome of its labors, result- 
ing in a new Constitution, which was adopted by a large 
majority of the people of the State. 

It was during the second administration of Governor 
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Fenton that the Constitutional Convention of 1867 was 
held, it beginning its session on June 4, 1867, and finally 
adjourning on February 28, 1868. Its proposed Constitu- 
tion, excepting the judiciary article, was rejected by the 
people at the election in 1869. 

In Governor Dix's administration, the Constitutional 
Commission held its sittings in this city. The Constitu- 
tion framed by the convention of 1867 contained several 
provisions, the essential principles of which were felt to 
be desirable in the organic law, and among them was the 
clause forbidding the Legislature to audit claims and the 
section relative to public works. 

Governor Hoffman, in his message to the Legislature 
of 1872, had recommended that a commission of thirty-two 
prominent citizens, to be made up by selection of an equal 
number from each of the two great political parties, four 
from each judicial district, be created for the purpose of 
effecting a thorough revision of the Constitution ; and the 
Legislature accordingly authorized the appointment of such 
commission, which met at Albany December 4, 1872, and 
finally adjourned March 15, ^873. The work of this body, 
after some modifications by the Legislature and consider- 
able delay, was finally adopted by the people in 1874. 

I have thus stated the principal changes made in the 
Constitution of the State and the administrations under 
which they were made. Two years later, in 1876, two 
effective and most important amendments were adopted. 
The first concentrated the management of the canals in 
one responsible head, to be appointed by the Governor, and 
the second provided for a like supervision of the prisons. 

Three of the Governors of the State — George Clinton, 
Daniel D. Tompkins and Martin Van Buren — were elevated 
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to the Vice-Presidency of the United States. Two of the 
Governors have been inaugurated Chief Magistrates of the 
Nation — Martin Van Buren and my immediate predecessor, 
Grover Cleveland. The latter, elected to the office of 
Governor of the State by an immense majority, entered 
upon his executive duties, which he fulfilled for two-thirds 
of his term, discharging them with such dignity, sterling 
honesty and painstaking efficiency as merited and received 
public approbation, and elevated him to the office of Chief 
Magistrate of the Nation, where, thus far in his adminis- 
tration, he has exhibited a wisdom and statesmanlike ability 
which has largely increased the confidence which the people 
reposed in him. 

Nine of the Governors — De Witt Clinton, Martin Van 
Buren, William L. Marcy, Silas Wright, John A. Dix, 
William H. Seward, Hamilton Fish, Edwin D. Morgan and 
Reuben E. Fenton, have represented this State on the floor 
of the United States Senate, and it is no affectation to say 
that, with their eloquence and their high abilities as states- 
men, they were ornaments to that august body. 

Such, in brief, has been the career — such some of the 
events which have characterized the administration of my 
predecessors. Standing here, as I do to-day, in the light 
of these events, with the memory of these illustrious men 
before us, it is eminently proper that I should pay this 
deserved tribute to their honor and greatness, by a recital 
of their distinguished services in behalf of the State and 
the events with which their names are indissolubly associ- 
ated, to the end that their lives and official careers may 
serve as an example for those that follow them in exalted 
public stations. This is, in many respects, a fitting occa- 
sion for such a retrospection. It serves to deepen the 
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sense of responsibility which the acceptance of this high 
trust imposes at this time. 

. Having ' spoken of the past, it may be expected that I 
should say something of the future. 

Upon the public questions of the day I have no sen- 
timents to conceal, but the near approach of the legislative 
session, to which my annual message is to be presented, 
renders inappropriate their earlier expression. It is need- 
less to add that I have no assurances to give or pledges 
to- proclaim, except that the principles announced by me 
during the recent campaign are those which shall govern 
my ofi&cial action. 

I assume this office untrammeled by a single promise 
inconsistent with the welfare of the' people. I have no 
other ambition except the faithful and conscientious dis- 
charge of its duties. Grateful to the people who have 
honored me with their suffrages, I enter upon the perform- 
ance of the duties before me with a due sense of my great 
responsibility to the whole people, whose servant I am, and 
upon whose wisdom, virtue and forbearance I rely, with 
the hope that when my official term, this day begun, shall 
have ended, and I shall be permitted to lay down its bur- 
dens, I shall have done something to merit their confidence 
and approval. 

My thoughts, to-day, turn to the great work of adminis- 
trative reform which lies before us. In this vineyard I am 
called by the people to labor. The cause is worthy of the 
highest ambition, the purest efforts and the most zealous 
advocacy of those who choose to serve it. To correct 
existing abuses, to reduce the expenses of government, to ■ 
abolish useless offices, to uproot official corruption, to sim- 
plify the methods of administration, and to raise the 
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standard of official integrity, are some of the features of the 
patriotic work in which all good citizens should co-operate. 

I reiterate the sentiment and join in the declaration to 
the people of the State in behalf of administrative reform, 
similar to that which was expressed years ago by Samuel J. 
Tilden to the people of the city of New York, in respect to 
municipal reform : " In your cause I will follow where any 
shall dare to lead, or lead where any shall dare to follow." 

In conclusion, permit me to tender to you. Justice 
Learned, my sincere thanks for the flattering terms in 
which you have seen fit to allude to the manner in which 
I have heretofore performed the duties of the high trusts 
confided to my care. In part through the well-discharged 
duties of the executive officers of the past, to whom I have 
referred, the State of New York has approached that unpre- 
cedented greatness which places it first among the States 
of the Republic. It shall be my aim to still further advance 
its prosperity, to promote its welfare and to guard its honor. 



ANNUAL MESSAGE. 

State of New York. 

EXECUTIVE CHAMBER, 1 

Albany, January 5, 1886. ) 
To the Legislature: 

" The People of the State of New York, represented in 
Senate and Assembly, do enact as follows," are the vital 
words made by our Constitution essential to the validity 
■of every legislative enactment. Without this vivifying sen- 
tence, no statute law comes into being. Its impressive 
declaration is the emphatic recognition that power of legis- 
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lation is in reality vested in the people, and that the acts 
of the Legislature are but the definite, exact and recorded 
manifestations of the people's wilL As their direct repre- 
sentatives, you have to-day entered upon your duties, and 
it is their purposes and desires which are to be registered 
in your acts during the, session now biegun. 

The people whom you represent are far greater in num- 
bers than those of the whole United States at the time 
when our first State Constitution was adopted, and their 
interests and activities are a thousand-fold more diversified 
and extended. It becomes your duty to originate and 
perfect such laws and take such action, in accordance with 
the limitations of the Constitution, upon them and other 
matters committed to your charge as will conduce to the 
welfare of the people, protect the multitude of their inter- 
ests, and maintain the blessings of that freedom to secure 
which, in gratefulness to Almighty God, our State Consti- 
tution was established. 

No labored analysis of the plan of this constitutional 
scheme is necessary to demonstrate that it was formulated 
to promote the consideration by the Legislature of those 
measures which advance the public good, and was as well 
intended to prevent undue attention to local and individual 
concerns. Nevertheless, that the tendency of legislation of 
recent years has been decidedly in the direction of local and 
individual interests, is proved by an inspection of our stat- 
ute books, and, every year, the necessity for well-digested 
and carefully perfected general laws becomes more apparent. 
While your honorable bodies are neither of them in 
political accord with the Executive, this condition should 
not retard the advancement of just and beneficial legisla- 
tion. Rather should it afford such stimulus to both the 
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legislative and executive branches of the government as 
shall lead to needful and progressive laws. 

My desire that this message should be as brief as is 
consistent with the importance of a communication of this 
character, renders it necessary to respectfully refer you, 
for detailed information concerning the work of the depart- 
ments of the State during the past year, to the particular 
reports presented to the Legislature concurrently with or 
shortly following this message. The number and scope of 
these departments have so increased of late that to devote 
to each subject but a few words would enlarge an annual 
message far beyond its proper limits. I, therefore, at once 
proceed to direct your attention to matters of general 
consequence, and to make such recommendations as my 
observation has led me to believe will meet the most 
pressing needs and increase most greatly the prosperity of 
those who live within the borders of our Commonwealth. 

Finances. 

Aside from a remnant of the canal debt, a few Indian 
annuities and the obligation incurred last year on the 
purchase of the State Reservation at Niagara, the State 
has no public debt. 

The particular debts mentioned are itemized as follows: 

Aggregate of canal debt on the 30th day of 

September, 1885 $8,339, i6o °o 

Aggregate sinking fund 4,663,188 61 

Balance of canal debt unprovided for . . . $3,675,971 39 
General fund (Indian annuities), $122,694 87 
State Reservation at Niagara... 1,000,000 00 

1,222,694 87 

Total debt unprovided for $4,798,666 26 
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In view of the wealth, resources, and extent of our 
great State, this debt seems comparatively insignificant. 

While this exhibit of the State finances is very gratify- 
ing, the gradual increase of the annual expenses demanded 
for the purposes of the administration of the State gov- 
ernment cannot be contemplated with so much satisfaction, 
and presents a subject for serious consideration. 

It was believed that the adoption of the corporation 
tax law in 1880, which brought a new source of revenue 
to the treasury, and which now annually contributes to 
it over $1,500,000, would greatly reduce the rate of taxa- 
tion, but the expenses of government have also so much 
increased that no practical relief appears to have been 
afforded to the taxpayers. There seems to be an ever- 
increasing demand for the use of all the revenue which 
every new scheme of taxation produces. The creation by 
the Legislature during the past few years of so many 
new departments or bureaus, to subserve special interests, 
involving vast expenditures on the part of the State, and 
the rare abolition of unnecessary ones and the increase 
of numerous appropriations for various purposes, have 
quickly exhausted the enormous receipts produced by the 
corporation tax law, and render it advisable that other 
plans for increasing the revenues of the State be devised. 
Notwithstanding the fact that, by the action of the 
Executive, items to the amount of nearly a quarter of 
a million of dollars were stricken out of the various 
appropriation bills passed by the last Legislature, the tax 
rate for 1885-86 is, nevertheless, higher than the average 
rate for the past nine years. 
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The following table shows tax rate for those years and 
the total amount of taxes levied each year : 



For Fiscal Year Commencing 
October ist, each Year. 



Rate 
IN Mills. 



Total. 



1877 
1878 
1879 
1880 
1881 
1882 
1883 
1884 
1885 



3X8" 



-^\ 



3i 



2Tifinr 

., 96 



7,941, 
7,690, 
9,232, 
6,°32, 
6,8zo, 

9,334, 
7,762, 
9,160, 



511 01 
297 94 
416 34 
542 33 
829 61 
022 29 
836 31 
572 78 
405 II 



72,701,433 72 



Aggregate . 
Average . . . 



$72,701,433 72 
8,077,937 08 



The taxation for some of these years, and notably that 
for 1883, can be accounted for by reason of unusual emerg- 
encies not annually occurring, but, nevertheless, it is evident 
that the average rate of taxation is steadily increasing, and 
requires on the part of the Legislature and all the officials 
of the State the -utmost economy consistent with the welfare 
and needs of the State. Local taxation is also very severe, 
and the people in many sections of the State can ill afford 
to meet their taxes this year. 

It should be our study to relieve the people of every 
unnecessary burden, to cut off every useless expenditure, 
to limit appropriations to the absolute needs of each depart- 
ment, to abolish all sinecures, and enforce the most strin- 
gent economy everywhere. The necessary appropriations 
for the public works of the State must, of course, be con- 
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tinued and every demand of the, State must be properly- 
met, but care should be exercised that no extravagance in 
any department be permitted. 

A plan for the relief of the taxpayers as well as an 
improvement of the financial system of the State has been 
suggested, which should receive your thoughtful attention. 
In substance it provides for the termination of the fund 
known as the School Fund, and directs that as soon after 
January r, 1888, as good judgment may dictate, such 
funds shall be converted into cash and transferred into 
the general fund to be thereafter applied in reduction of 
taxation. The proposition involves an amendment of the 
Constitution, and insures a prolonged and heavy reduc- 
tion in the burdens of the people, rendering State taxation 
for many years merely nominal, and relieving the taxpayers 
until a period when the State debt shall all be paid, or 
nearly so, and the present depression and hard times shall 
have disappeared. This scheme was advocated by the 
Comptroller of the State in a special communication pre- 
sented to the Legislature in February last, wherein the 
reasons for its adoption were ably argued and clearly 
maintained, and your earnest attention to such communi- 
cation is particularly requested. 

The Civil Service. 

The report of the Civil Service Commission, soon to 
be submitted, will present the doings of the Commission 
during the year, and the condition of the public service 
of the State and of the cities. 

The classified service is now believed to embrace all 
positions in the State service, and in the public service 
2 
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of cities intended by the terms of the statute to be sub- 
ject to Civil Service methods. 

Approximately summarized, the number of classified 
positions in the State service is 3,988, and in the cities' 
service 11,191, the total number of classified positions being 
15,179. The number of examinations held for the State 
service during the year is 573, and the whole number 
of persons examined for that service is 787, of whom 656 
were found eligible for appointment. The number of per- 
sons examined for the service of cities, so far as shown 
by reports received, is 3,876, and the number found eligible 
for appointment is 2,883. 

The whole number of persons actually appointed under 
the rules to classified positions is as follows : 

In the State service 524 

In the Cities' service 2 , 201 



Reports received from Mayors and other officials of cities 
seem to give gratifying assurance that the methods of Civil 
Service are producing good results ; that they are steadily 
improving the character and efficiency of the service, and 
bringing relief to the public officials from the burdens 
and hindrances of importunities for place, and the dis- 
tribution of patronage among eager applicants greatly 
outnumbering the positions. 

The methods of Civil Service have become the policy 
of the General Government, and of some of the States, 
and like all genuine reforms, aiming only at good govern- 
ment and the public welfare, this reform seems likely to be 
universally accepted. The State of New York, always fore- 
most in administrative reforms and the adoption of salutary 
measures of improvement, has taken the lead in this reform. 
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The fundamental idea of this reform, that public office 
is a trust to be exercised solely for the public welfare, 
and that offices should be filled only by those best quali- 
fied for the service to be rendered after their fitness has 
been ascertained by proper tests, is the corner-stone of 
popular government. The bestowal of office solely as a 
reward for partisan service, or as a means of livelihood 
for the incompetent and thriftless, is an abuse that cannot 
be tolerated by a free people. It has been found preju- 
dicial to the public welfare and inimical to the spirit of 
our republican institutions, if not dangerous to their 
stability. The history of all nations, ancient and modern, 
teaches the lesson that the undue thirst for office and 
the unrestrained power of distributing patronage, are the 
most potent factors in the oppression of the people and 
the overthrow of popular liberty. The selection of public 
servants, pursuant to the forms of law and on the ground 
of merit, instead of by the untrammeled will or caprice of 
an official, is the safeguard of our institutions and of popu- 
lar rights. It is, besides, a constant stimulus to the better 
education and training of the people and a recognition 
of the utility of our common schools sustained at the 
public expense, and an incentive for the best men to 
seek the public service. 

This does not conflict with the principle indispensable 
in a popular government, that heads of departments and 
others charged with the execution of administrative poli- 
cies should be men in accord with the chief executive or 
administrative officer intrusted for the time being with the 
execution of the popular will expressed through the ballot- 
box. This principle is vital, and has universal recognition. 

The principle of Civil Service reform, as contemplated 
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by the statute, is intended to apply to subordinate official 
positions which do not involve the exercise of confidential 
duties, the decision of important matters of discretion or 
the execution of administrative policy. It is intended to 
apply solely to those positions which call mainly for clerical 
ability or other expert qualifications which can be best 
ascertained by competitive examinations. 

The essential po'ints in a well-ordered Civil Service sys- 
tem, as here defined, are that the sanctions of law should 
control appointments ; that the examinations, wherever 
necessary, should be fair and impartial, entirely practical 
in their character, and relate solely to the duties of the 
positions to be filled ; that superior merit should be the 
only ground of selection ; and that a sufficient number of 
names of eligible persons — -possibly the entire list — should 
be certified to an appointing officer to afford a reasonable 
discretion in selection. 

The instrumentalities for the application of Civil Service 
methods are complete in the State and in the cities. To 
make the system practically operative, and to secure the 
full measure of its benefits, it is essential that public 
officers accept its provisions, and co-operate in good faith 
in applying them, and this acquiescence is demanded alike 
by respect for the law and regard for the public interests. 

The principle of selection prescribed by the statute is 
open competition. This is the general rule. Non-competi- 
tive examinations are intended by the statute to be the 
exception and to be allowed only for special reasons arising 
out of the nature of the service and the peculiar qualifi- 
cations required. 

Open competition rests on the solid basis of equal rights 
and fair play, and is a principle so thoroughly Democratic 
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in its character, so completely in harmony with the theory 
of our institutions and the spirit of our people that the 
method would seem to commend itself to universal approval. 
When merit alone, ascertained by fair competition, is recog- 
nized as the ground of appointment and promotion, the 
equity and propriety of the mode are self-evident and 
require no defense. 

In deference to a public sentiment formally expressed 
by the State Conventions of both the great parties, as 
well as on grounds of justice and of gratitude for meri- 
torious and patriotic services in behalf of national unity 
and constitutional liberty, early legislative action is invited 
to an amendment of the Civil Service statute, securing to 
honorably discharged Union soldiers and sailors more cer- 
tain and substantial preference in examinations and in 
certification, appointment and promotion. It is, however, 
important that the merit principle as the ground of pref- 
erence among the veterans themselves should be preserved, 
so that superior fitness shall have its just recognition. 
The methods of Civil Service will thus become a valua- 
ble aid to competent veterans without risks from influence 
or favoritism. 

The necessary appropriations for the continuance ' of 

the Commission and the expenses of examinations are 

recommended. 

Taxation. 

It is believed that the tax laws of the State need a 
thorough revision. The present system of taxation has 
existed for years with few changes and comparatively little 
improvement. Every radical modification seems to have 
been stoutly resisted, irrespective of its merits or propriety. 

It is evident that the personal property of the State 
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does not pay its just proportion of the taxes ; and the 
disparity in the assessed valuation of personal and real 
property verifies the statement that the statutes governing 
the appraisement and assessment of personal property are 
to a great extent defective, and do not reach the great 
bulk of personalty for the purposes of taxation. 

For years the State Assessors have directed public 
attention to the fact that the personalty of the taxpayers 
was escaping assessment, yet there has been a shrinkage 
from 1871 to 1884 (not inclusive) of $107,184,371.00. 

The loss has been upon the assessment-rolls alone, for 
the personal property of the citizens of the State has 
greatly augmented during this same period. The wealth 
of the State has increased with its population and resources, 
and if the personal property does not show an increase 
upon the assessment-rolls, it may be accounted for in part 
by a lax administration of existing laws, but it mainly 
may be attributed to the defects in the laws themselves. 

That such laws are inoperative to reach personal estate 
is evident by the mere statement of the fact that while, 
according to the last report of the State Assessors, the 
assessed valuation of the real estate of the State is 
$2,669,173,011.00, the valuation of the personal estate is 
only $345,418,361.00, or about one-eighth of the realty. 

It is reasonable to believe that if our present tax laws 
were reformed and placed upon some true and consistent 
theory, the assessment of the personalty would nearly equal 
the assessment of the realty, and thereby the present 
unjust burdens upon real estate would be greatly alle- 
viated. Every citizen has a right to insist that taxation 
shall be uniform and equal as far as possible, and, while 
the people are patriotic, and do not object to meeting 
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the just demands of government, they may very properly 
insist that unjust discriminations should not be permitted. 
The farm and the workshop in the country should bear 
their proportion of the public burdens, and so should the 
bonds, the mortgages, the stocks and other personal prop- 
erty in the great cities of the State. 

The theory of our present system of taxation is neither 
a just nor a consistent one. It permits the indebtedness 
of an owner of personal property to be deducted from 
its value, while it permits no such deduction in favor of 
real estate, even though it is represented by a mortgage, 
which is a specific lien upon such real estate. It is diffi- 
cult to discover the wisdom of this discrimination. 

If it be the true theory that a person should be taxed only 
upon what he actually owns, it should be applied to real 
estate, and the owner should be entitled to a reduction on 
account of the liens and incumbrances thereon. His actual 
interest can only be determined by his being allowed such 
reduction, and if it be proper to allow him the benefit of 
his indebtedness in the assessment of personal property, there 
would seem to be great propriety in taking the same course 
in reference to real estate. Such a change would remedy 
some of the injustice and inconsistency of our present system. 

The practical operation of our present laws is that per- 
sonal property almost entirely escapes taxation, which adds 
to the burdens upon real estate, while the latter is taxed 
without regard to the actual interest of the owner in it. 
This presents a proper subject for your action, and the sug- 
gestion that real and personal property should be placed 
upon an equal footing for all purposes of taxation, is 
worthy of most serious consideration. 

A considerable decrease in the assessment of personal 
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property may be accounted for because of defects in the 
present laws, which permit an owner of personal property, 
immediately before the assessment-rolls are completed each 
year, to contract debts for the purchase of government 
bonds or other exempt securities, and such indebtedness 
then being required to be deducted from his taxable personal 
property, he escapes taxation not only upon his bonds, but 
upon an amount of property equal to the indebtedness so 
contracted. Usually taxable securities or other personal 
property is pledged as collateral security for the indebted- 
ness so contracted, and after the assessment-rolls are fully 
completed the exempt securities are surrendered, or sold, 
or the transaction otherwise terminated, and the previous 
status resumed. Even though this is done for the avowed 
purpose of evading the law, there seems to be no present 
adequate remedy. This device has become a convenient 
and popular avenue for escaping personal taxation, not 
only with individuals, but I am informed that it is being 
resorted to by numerous corporations, and that millions of 
dollars of property are annually escaping their just share of 
the public burdens. This subject should be honestly and 
thoroughly investigated by the Legislature. 

If the Legislature does not see fit to abolish, in all cases, 
any deduction for debts, then it is submitted that the law 
should be amended by providing that such deduction should 
not include, but should expressly except debts or obligations 
created' by the purchase of any property exempt by law 
from taxation; or, if this is not advisable, then the party 
claiming exemption in such cases should be required to 
make an affidavit showing that the transaction was in good 
faith, and not for the purpose of evading or escaping taxa- 
tion, and providing severe penalties for false swearing in 
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relation to such transaction, and, possibly, permitting the 
assessors in their discretion to pass upon the good faith of 
such investment, with liberty to reject the claim for exemp- 
tion if they believe the transaction to be a mere device to 
evade the law. Some proper legislation upon this subject 
seems to be imperatively demanded. 

Enumeration and Apportionment. 

The Constitution requires that " an enumeration of the 
inhabitants of this State " shall be taken in the year 1855, 
and at the end of every ten years thereafter. Such an 
enumeration is declared to be for the purpose of a proper 
apportionment of Senators and Members of Assembly among 
the several districts and counties of the State, and for no 
other purpose. 

The Constitution does not require a census. ■ It does not 
require an enumeration of cattle, horses, sheep, goats or 
other animals, or the gathering of statistics relating to any 
other subject than population. Such a census, however, is 
taken by the General Government every ten years. Our 
Constitution does require an enumeration of the inhabitants. 
This constitutional requirement was not fulfilled by the last 
Legislature, but was intentionally neglected or evaded. No 
act was passed providing for a simple enumeration, — the 
passage of such a measure having been studiously avoided, — 
but an act was twice passed and twice met with Executive 
disapproval, which required a complicated, elaborate and 
unnecessary census, which would have cost the people of this 
State nearly $500,000. Such an outlay of the public money 
was indefensible. The people did not demand it, nor did 
they approve of it. Subsequent events have justified the 
action of the Executive. 
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It was urged, as one excuse for such a measure, that it 
was expected that the General Government, under certain 
provisions of its laws, would reimburse the State for a con- 
siderable portion of the expense incurred; but it was shown 
on the other hand that the amount likely to be received 
from that source would not equal one-fourth of the amount 
required to be incurred as a condition of securing it ; and 
it has since been established that, aside from the States of 
Colorada and Nebraska, having a comparatively limited popu- 
lation, no other State in the Union regarded it as wise 
economy to attempt such a census, and none other has 
availed itself of that provision of the Federal law. 

It is unnecessary at this time to discuss the differences 
which existed between the last Legislature and the Execu- 
tive upon this subject. It is sufficient that the constitu- 
tional requirement remains unfulfilled, and that it becomes 
the duty of the present Legislature to perform it. Its 
power so to do is unquestioned. Judicial authority in 
this State, and recent legal decisions in other States, 
clearly confirm this power. It is recommended that this 
obligation be faithfully met by the prompt enactment of 
a proper bill providing for a simple enumeration of the 
inhabitants. Of the necessity for and the wisdom of such 
legislation there can be no dispute among fair-minded 
men. To attempt more than the Constitution requires 
leads to differences of opinion, and necessarily invites con- 
troversies which should be avoided. 

Last year I recommended to the Legislature that the 
enumeration should not be taken in the summer months, 
when large numbers of the people in our cities were 
absent from their homes, and further suggested the pro- 
priety of providing that the enumerators should be 
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appointed by the county clerks of the respective counties. 
Nothing has since occurred to change my views upon 
these points, and these recommendations are renewed at 
the present time. 

Coupled with the constitutional command for an enumer- 
ation of the inhabitants every ten years, is the further 
requirement of a reapportionment of the Senate and 
Assembly districts of the State. The former is, however, 
a condition precedent to the latter. The sacred right of 
the people to a just and proper representation in the 
Legislature is dependent upon the faithful observance of 
these constitutional obligations, and they can both be 
easily fulfilled by the present Legislature before its 
adjournment, if there is an honest endeavor to faithfully 
discharge them. I assume that the present Legislature 
will observe its oath to support the Constitution. 

A census was taken in 1875, and under the Constitution it 
became the duty of the Legislature, in 1876, to reapportion 
the Senate and Assembly districts of the State, but that 
duty was neglected that year, and by each successive Legis- 
lature for three years, and it was not until the year 1879 
that an apportionment act was placed upon the statute 
books. A Federal census was taken in 1880, and it became 
the duty of the Legislature, in 1881, to reapportion the 
Congressional districts of the State, but it was neglected 
for two years, and was not accomplished until the politi- 
cal revolution of the fall of 1882 elected a Legislature 
which, in 1883, promptly performed its constitutional duty. 
It is to be hoped that no partisan advantage which may 
be supposed can be derived from a failure to observe 
these imperative constitutional obligations will prevent the 
present Legislature from doing its duty, or induce it to 
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imitate the dangerous example of some of those of the same 
political faith that have preceded it. As one of my prede- 
cessors, in referring to this subject, well said: "Certainly 
we cannot expect that the people will long continue to 
observe the ordinary restrictions and requirements of statute 
law if their representatives who make that law utterly disre- 
gard and defy the especial mandates of the Constitution 
they have solemnly sworn to support." 

Municipal Reform. 

The inauguration of some well-directed effort to improve 
the local government of the city of New York is worthy 
of serious consideration. The rapid increase of taxation 
in that city, the enormous expenses incident to the admin- 
istration of its affairs, the defective condition of many of 
the laws applicable to it, and the evils which have mani- 
festly grown up under the abuses of its vast patronage, 
render an earnest endeavor for the accomplishment of 
municipal reform one of the demands of the hour. 

It is believed that the separation of municipal from 
State elections, thereby relieving the choice of local officers 
from the influence of strictly partisan politics, and ensur- 
ing the selection of State or National officers free from 
the embarrassment of local contests, would be a step in 
the right direction. Prior to the year 1870 the municipal 
officers in the city of New York had been chosen, not 
at the general election, but at what was known as the 
charter election, held for many years in the spring, but 
more recently in the month of December in each year. 
In 1870 the law was changed, by providing that the 
municipal officers should be voted for on the same day 
of the general election in November, and it has so remained 
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ever since. Public sentiment, both in the city and in the 
country, recognizing the growing evils of the present sys- 
tem, has strengthened in support of the proposition favor- 
ing a return to the ancient system of spring elections for 
charter officers. 

The propriety of separating the Bureau of Elections 
from the Police Department, and providing for the crea- 
tion of a separate, independent bureau of a non-partisan 
character, having no connection with, and deriving none 
of its powers or authority from that department, and 
requiring that its members and employees shall not be 
officers or members of the general committee of any politi- 
cal organization, or hold any other office, and conferring 
the power of their appointment upon such authority and 
in such manner as to insure the service of independent 
citizens of the highest character and standing in the com- 
munity, presents a subject and embraces a proposion emi- 
nently worthy of favorable action. The safety of the State 
depends upon the honesty of our elections, the security of 
the ballot and the integrity of the official count. The 
machinery of our elections everywhere should be removed, 
as far as possible, from active partisan control, and shielded 
from opportunity for irregularity and fraud. 

It is also suggested that the expenses of the government 
of New York city may be lessened by the abolition of 
numerous useless offices which have been created, and the 
reduction of the extravagant salaries paid many of its 
officials. It is apparent that many officers are receiving 
a compensation greatly beyond what they actually earn, 
and which they could not receive from any private employ- 
ment in which they might engage, thereby burdening the 
city with unnecessary taxation. The additional inducement 
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of prodigal salaries should not be held out to that already 
numerous class of people who seek public trusts solely for 
the sake of the emoluments which they confer. 

The charter of the city of New York needs amendment, 
if not an entire revision. It may well be doubted whether 
it has been the part of wisdom, or for the best interests of 
the city, to make so many important offices appointive, 
rather than elective, as has been the tendency of modern 
legislation. I have faith in the people and in their 
capacity for self-government, and believe that they should 
be trusted with the selection of their own local offi- 
cials to every reasonable extent. The mayor of the city 
should, nevertheless, be possessed of sufficient power to 
make his administration distinctive in its character, and to 
enable him to carry out his views of municipal policy, 
and the people could then properly hold him responsible 
for the good government of the city during his term of office. 

Every session of the Legislature discloses the defects 
in the present charter, and its inadequacy for the needs 
of the city. Instead, however, of spasmodic efforts to 
amend the charter by piece-meal, which have usually 
resulted abortively, after having occupied the greater por- 
tion of the valuable time of the Legislature each and 
every year, it is suggested that, for the purpose of prepar- 
ing a new charter, a commission be authorized to be 
appointed, to consist of a limited number of citizens rep- 
resenting all shades of political opinion, as well as the 
various interests to be affected, and taken from the different 
walks in life, and it is believed that the labor of such a 
body, intelligently and conscientiously performed, would 
unquestionably meet the approval of the citizens of New 
York city. 
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But aside from charter revision, the application for 
which is necessarily made to the Legislature, and can 
be accomplished nowhere else, there should be essentially 
home rule for cities. All matters of discretion, the impo- 
sition of local taxes and assessments, the institution of 
public improvements, the creation of municipal indebted- 
ness, the management and control of streets and the 
selection of officials, and all other questions of purely 
local cognizance should, as a general rule, be remitted to 
the local authorities for their sole action, and should not 
be interfered with or acted upon by the Legislature. 
New York city can be more safely and properly governed 
at home than from Albany. Its citizens have suffered in 
the past quite as much from bad legislation at the Capitol 
as they have from mal-administrstion at home. 

Sufficient power and authority should be conferred in a 
revised charter, or granted by some one comprehensive 
enactment to the local departments or the legislative 
branch of the city government, giving to either, as may 
be most proper, ample jurisdiction over matters rightfully 
and essentially local in their character, thus relieving the 
Legislature from any justification or excuse for the con- 
stant yearly agitation pertaining to proposed local legis- 
lation for New York city. 

All the municipalities of our State suffer from too much 
special legislation. It should be borne in mind that mere 
change is not reform. The evils of misgovernment cannot 
all be cured by legislative enactment, or be traced to bad 
laws. Oftentimes laws, even though regarded as good in 
themselves, are indifferently or dishonestly executed, and 
so afford facilities for corruption of every sort. 

While desiring to co-operate with the Legislature in 
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every honest and genuine effort to promote the cause of 
municipal reform, it should be stated that legislation can- 
not be expected to meet with Executive approval which, 
although cunningly devised and artfully worded, and loudly 
proclaimed as reformatory in its character, yet is, in fact, 
designed for partisan advantage, or the mere substitution 
of one set of officials for another, the creation of new 
offices, or the re-distribution of political patronage. 

The Sinking Fund and Public Improvements in 
New York City. 

The amendment of the Constitution, adopted in 1884, 
limiting the indebtedness permitted to be contracted by 
cities containing over 100,000 inhabitants to ten per cent 
of the assessed valuation of their real estate, and limiting 
the annual rate of taxation to two per cent of the. assessed 
valuation of the real and personal estate of such cities, 
is claimed to work much embarrassment to the financial 
interests of New York city. This arises mainly by reason 
of the peculiar situation of its Sinking Fund and its legal 
status recently declared by judicial decision. It is asserted 
by the authorities of New York city that there is great 
immediate necessity for the expenditure of a very consid- 
erable amount of money for the erection of public buildings 
and other structures in that city. Moneys seem to be 
required for the erection of school buildings and armories, 
the furnishing of greater dock facilities and adequate 
quarters for various departments of the city government. 
These public improvements cannot well be carried on, 
under the constitutional limitations mentioned, without 
some new legislation in relation to the Sinking Fund of 
the city. It is believed that a scheme can be devised 
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providing a different method of investing some portion 

of the revenues of the Sinking Fund, whereby the necessary 

public improvements required by the city can be progressed, 

and which will not interfere with the integrity of such 

Sinking Fund, or conflict with any constitutional provision. 

I contemplate hereafter presenting a special message to 

the Legislature setting forth such plan and giving such 

reasons as may be pertinent for its adoption. The subject 

is of vital importance to the city of New York, and I 

trust it will receive at the proper time the consideration 

it merits. 

Industrial Interests. 

In my message of last year I said as follows : " Facilities 
have been afforded by law to enable capital to incorporate 
and combine for its protection ; like facilities should be 
afforded for the organization of labor." I reiterate the 
recommendation, and in that connection particularly sug- 
gest the propriety of the passage of a general law specially 
providing for the incorporation of trades unions. It would 
strengthen the worthy organizations of workingmen, 
enabling them to more readily enforce their rights among 
themselves as well as between themselves and the public, 
and giving to their proceedings, when acting as a body, 
the sanction of binding and legal authority, and in many 
other respects the privileges conferred would be beneficial 
to all concerned, affording an opportunity to relieve such 
associations from any objectionable features, and greatly 
increase their usefulness. The Legislature should gener- 
ously favor whatever conserves tlie welfare of the toiling 
masses. ; 

The subject of child labor should also receive your care- 
ful attention. At present there is no law which directly 
3 
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regulates the employment of children, and the necessity 
for some legislation in reference to it is apparent. The 
State Medical Society, the New York Society for the Pre- 
vention of Cruelty to Children, the State Workingmen's 
Assembly, and several other reputable organizations have 
repeatedly requested that some action be taken to protect 
children of tender years from the demands of selfish and 
often cruel and exacting taskmasters, but the Legislature 
has heretofore been deaf to their appeals. It is most 
desirable that an act be passed abolishing labor by 
children under fourteen years of age, especially in fac- 
tories and similar workshops, and properly regulating the 
employment of all minors. 

The differences that arise between employers and employed, 
concerning the question of wages, almost inevitably lead to 
pecuniary loss for both parties to the controversy. This 
loss falls directly and most heavily upon the employed, 
while, at the same time, by reason of the possibility of 
such differences, the capital of the employer is exposed to 
undue risk, and the development of industries is unnaturally 
limited. Properly understood, there is no conflict between 
capital and labor. In their great aggregations they are 
essentially a component part of the progress of every 
country, and only where they dwell in harmonius relations 
does true prosperity exist. That this true prosperity may 
belong to the State of New York is the desire of every 
patriotic citizen. 

Arbitration, as a means of settlement of differences 
without the use • of force, has come to hold a recognized 
place in the statesmanship of the nations of the world, and 
I am strongly of the belief that the principle can be applied 
with equal benefit to the reconcilement of the diverse opinions 
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often held by those who pay and those who are paid for 
manual labor. The Railroad Commission has concededly 
corrected abuses in the management of railroad corpora- 
tions. In many respects it acts substantially as an arbitrator 
between the citizens of the State and the corporations over 
which it has a general supervison. 

I recommend that provision shall be made by law for 
a commission which shall have the power to investigate 
the subject generally, and especially the system of courts 
or boards of arbitration as they are established in other 
countries, and shall report to the present, or to some future 
Legislature, such a law as is necessary to secure the benefits 
of the system of arbitration to those interested in the 
advancement of the industries of this State. The progress 
that this principle has made is conspicuously illustrated by 
the recent selection of the Honorable Allen G. Thurman as 
arbitrator in the matter of differences arising in relation 
to wages in our neighboring State of Ohio. 

It is believed that, with proper attention to the subject, 

a system can be perfected in this State, whereby labor 

differences can be amicably adjusted, especially as between 

corporations and those whom they employ. The subject 

is of great moment, and it increases in importance as the 

country progresses. It concerns largely the security of 

the public peace and the welfare of workingmen, and 

should receive the earnest and thoughtful consideration 

of the Legislature. 

State Prisons. 

The problem of the satisfactory employment of prison 
labor still remains unsolved. The Legislature during the 
past two years having failed to provide any new or dis- 
tinct plan as a substitute for the contract system of labor, 
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the Superintendent of State Prisons, as contracts have 
expired from time to time, has employed the convicts 
upon State account, under the authority of previously 
existing statutes, claimed to be sufficient for that pur- 
pose. Such employment has been unrestricted as to the 
industries carried on, and as to the number of convicts 
employed in any one industry, and the management has 
been such that, so far as injurious competition with out- 
side labor is concerned, nearly all the evils of the contract 
system have been perpetuated. Instead of diversifying to 
a reasonable extent the number of trades carried on, and 
limiting and equalizing the number of convicts to be 
employed in any one industry, and properly regulating 
the sale of prison products so as to render competition 
with honest labor less harmful, the present Superintendent 
of State Prisons, acting under the vast discretionary power 
with which he appears to be vested, having in view, in 
behalf of the State, pecuniary considerations only, in the 
absence of legislative restrictions, seems to be pursuing 
directly the opposite policy. 

Some wise and judicious legislation up(m this subject is 
imperatively demanded. There should be established a 
State policy or system of convict employment which shall 
be permanent in its character, the principal features of 
which should be regulated by law, leaving little to the 
discretion of officials, and which should not only aim to 
make our penal institutions self-supporting, and to avoid 
keeping prisoners in idleness, but which should provide, as 
far as possible, against unnecessary interference with out- 
side industrial interests. 

No reasonable person desires the prisoners kept in idle- 
ness. They should be compelled to work, and it is desirable 
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that their support should not be permitted to become a 
burden upon the taxpayers, while, at the same time, honest 
labor should not be subjected to injurious competition 
with convict labor, so far as it can reasonably be avoided, 
and these considerations should be kept constantly in view 
in whatever system the Legislature, in its wisdom, may 
see fit to adopt or continue. 

There should be no attempt to embarrass the State 
account system, or any other plan, by the withholding of 
the necessary appropriations for its successful management. 
Such a course is prejudicial to the State, and its object 
is transparent. Yet the Legislature of last year cannot 
escape criticism in this regard, because, notwithstanding 
that on the fourth day of May last its attention was called 
to the fact that there were 375 idle convicts at Auburn 
that could be employed at productive labor on State 
account if the Legislature would provide adequate means 
for the purchase of the necessary material and machinery, 
it nevertheless deliberately adjourned without making such 
provision for their employment, and they have, therefore, 
been practically idle during the greater portion of the 
year. But notwithstanding such discouraging and embar- 
rassing circumstances, under which the prisons have been 
obliged to be conducted, the report of the Superintendent 
of State Prisons shows that their earnings during the 
past year have actually exceeded their expenditures, and 
they have realized a net profit to the State of 13,441.44. 

The system of " State account," under which the prisons 
are at present conducted (excepting where existing contracts 
have not expired), should be given a fair, impartial and 
further trial, unless a better and less objectionable system 
can be devised. The difficulty heretofore encountered by 
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the Legislature in agreeing upon any new or other system, 
would seem to render it more expedient to endeavor to 
perfect the present one as far as possible, rather than 
enter upon any doubtful experiment. But, even in the 
event of such continuance, an act should be passed pro- 
viding for the diversification and designation of the 
number of trades to be carried on, selecting those which 
will least conflict with outside labor, as well as limiting 
the number of convicts to be employed in any one 
industry, and directing that the prison products should 
not be sold for less than market prices, under such 
reasonable rules and reguIp,tions as may be prescribed. 
What the State most needs is a settled policy upon this 
subject. The grievances which unquestionably exist should 
be remedied by prompt legislation. 

It would be unwise to attempt the restoration of the 
contract system or any system that is equivalent to it. 
The people of the State three years ago expressed their 
disapprobation of it when the question was fairly sub- 
mitted to them at the polls, and their verdict must be 
respected. 

Abolition of Unnecessary Offices and Concentration 
OF Official Responsibility. 

Board of Regents. 
Shortly after the close of the Revolutionary War a scheme 
was conceived for founding in this State a university, to be 
organized on the model of existing European universities 
but modified in character to adapt it to the changed con- 
ditions of our political institutions. The plan took shape 
in two statutes passed in 1784, by which King's College, 
in the city of New York, was taken as the foundation 
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on which to erect and maintain the university superstruc- 
ture under the auspices of the State. 

By these statutes the name of King's College was 
changed to Columbia College; its old board of manage- 
ment abolished; its corporate franchises and property trans- 
ferred to a new board of managers, created under the 
corporate name of " The Regents of the University of the 
State of New York," consisting of sixty-five members, with 
provision for further increase in its number. This new 
board was empowered to found, endow and control schools 
and colleges throughout the State, and unite them to the 
University, and a plan for the gradual absorption of the 
property of certain kinds of schools by the Regents was 
provided for. Powers supposed to be adequate were con- 
ferred on the board for organizing, maintaining and gov- 
erning this magnificent educational enterprise. But the 
experience of three years proved the scheme to be imprac- 
ticable, and in 1787 another statute was passed, by which 
all the old chartered rights of King's College were confirmed 
and restored to that corporation, under the name of Colum- 
bia College, and its property, of which it had been deprived 
by legislation of doubtful constitutionality, was re-vested 
in its board of trustees. The Regents, however, were left 
in being, their number reduced to twenty-one, with certain 
visitorial and other limited powers, but dissevered from all 
actual management or ownership in the estate of any col- 
lege or school. Thus shorn of their material resources 
and of all power to carry out the purpose of their original 
organization, they have remained, from that time to the 
present, the Regents of a university which has in fact no 
existence. 

At present the board consists of twenty-three members, 
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including, as ex-officio members, the Governor, Lieutenant- 
Governor, Secretary of State and Superintendent of Public 
Instruction. Their principal functions are to visit and inspect 
colleges and academies, and to report thereon annually to 
the Legislature ; to confer such honorary degrees as Euro- 
pean universities usually confer ; to approve the incorpo- 
ration of colleges and academies ; to have the care of 
the State Library, appoint its librarian and make rules 
for the use of the books ; to have the care of the State 
Museum of Natural History ; to establish and regulate 
the Regents' examinations and teachers' classes in certain 
academies and academic departments of union free schools, 
and to distribute to such academies and departments the 
money annually appropriated for the purpose from the 
Literature and United States Deposit Funds. 

The visitations and inspections referred to are of rare 
occurrence, data for the Regents' annual reports on the 
colleges and academies being furnished through reports 
from these institutions to the Regents. The power to 
confer honorary degrees is usually and appropriately exer- 
cised by the colleges and universities, and such testimo- 
nials thus granted are held in a certain esteem, but 
as the Regents are generally regarded as a purely orna- 
mental body, and membership a sort of pleasant retreat 
for respectable gentlemen of literary tendencies, the degrees 
conferred by them lack the essential value in the public 
mind which attaches to degrees conferred by real institu- 
tions of learning. Few new colleges or academies are 
instituted, and those could well be incorpoated under gen- 
eral laws. The State Librarian is amply qualified to perform 
all the duties pertaining to the State Library, and the 
director of the State Museum of Natural History is quite 
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competent to perform the duties relating to that institution. 
All the practical work of organizing and supervising what 
is called the Regents' examinations and the teachers' classes, 
as well as most of the other work supposed to be done 
by the Regents, is already excellently well done by the 
secretary of the Regents and his assistants. 

I think there is no necessity for the official existence 
of the Board of Regents. Its corporate name is deceptive 
and misleading. Its powers and duties can be intrusted 
to other and appropriate hands without detriment to the 
public interests, thereby saving to the State the annual 
expense of its maintenance and dispensing with the anomaly 
of a two-headed educational system and the confusion of 
a divided and sometimes conflicting superintendence in the 
same public schools. 

' With the growth of our public school system the Legis- 
lature wisely established a Department of Public Instruction, 
united in its Superintendent ample power and an undivided 
responsibility, and invested his office with all the organiza- 
tion and machinery necessary for an efficient supervision 
and administration of the school system of the State. 

I recommend that the Board of Regents be abolished ; 
that its powers and duties relating to the schools be trans- 
ferred to the Department of Public Instruction, and that 
its other powers and duties necessary to be provided 
for be transferred to other appropriate departments and 
offices already established and maintained by the State. 

State Board of Charities. 
For many years public sentiment seemed to favor the 
creation of State boards or commissions for the transac- 
tion of many branches of the public business of the State. 
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Such boards consisted of divers numbers of persona, from 
three to fifteen, and upwards. 

In 1867 the Legislature created a body called the " Board 
of State Commissioners of Public Charities," consisting 
of eight persons, one residing in each judicial district. 
Such Board was vested, among other things, with general 
power to inquire into the charitable institutions of the 
State, their condition and management, to visit them once 
in each year, and to annually report to the Legislature 
the result of their investigations, with such recommenda- 
tions as they may deem proper. Their visitorial power, 
however, it was provided by statute, could be exercised 
by "some one of the Commissioners." In 1873 the Legis- 
lature changed the name of this Board to that of " The 
State Board of Charities," and increased its members by 
adding one from the county of Kings and two from 
New York, and at the same time created an officer to be 
called "The State Commissioner in Lunacy," who should 
be, ex-officio, a member of the State Board of Charities, 
and receive an annual salary of $4,000.00 and travel- 
ing expenses, who should visit the asylums of the 
State, and report thereon to the State Board of Charities. 
The expenses of this department have steadily increased, 
and they now amount to about $15,000.00 annually, includ- 
ing the compensation and expenses of the Commissioner 
in Lunacy. 

It is submitted that the best interests of the State 
will be subserved by the abolition of this entire Board 
(including the Commissioner in Lunacy) and the creation 
of a single-headed department and an official to be 
known as the " Commissioner of Charities," who shall 
be vested with substantially all the duties now exercised 
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by such board, as well as those performed by the Com- 
missioaer trr Lunacy. 

A board consisting of eleven persons (aside from its 
ex-ojficio members), scattered in various parts of the State, 
and which only occasionally meets, is a cumbersome and 
unwieldy body. It cannot perform its duties as efficiently 
or satisfactorily as a single responsible head. Its functions 
cannot be discharged as economically or expeditiously as 
when in the hands of one controlling executive oflScer. 

The proposed change is directly in line, with the 
expressed sentiments of the people upon similar matters. 
The people, a few years ago, voted in favor of the abolition 
of the Board of Canal Commissioners and the Board of 
State Prison Inspectors, and the substitution in their 
stead of single officials known as the Superintendent of 
State Prisons and the Superintendent of Public Works, 
who have sole charge and management of the State 
prisons and canals, respectively. The result has been 
acceptable to the people and beneficial in every respect. 
Governor Robinson, in his annual message to the Legisla- 
ture in 1879, speaking of this change, said: "The adminis- 
tration of the affairs of the canal and of the State prisons, 
under the new systems, through single officials and 
responsible heads, exhibits the most satisfactory results. 
No reformation in State affairs and finance was ever 
more thorough and complete." 

This is an appropriate time for the adoption of a new 
system. The expenses of our charitable institutions are 
annually increasing with astounding rapidity, and these 
institutions need the constant watchful care of an alert 
and energetic official whose time and talents can be wholly 
devoted to the State. 
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State Board of Health. 

In 1880 the Legislature created a State Board of Health, 
and conferred on it certain powers and duties which were 
principally advisory, rather than executive or administra- 
tive. Since then, additional powers have been conferred, 
particularly the enforcement of the laws to prevent the 
adulteration of food and drugs. The Board consists of 
ten members, namely, three Health Commissioners, 
appointed by the Governor, three representatives of city 
boards of health, three ex-officto members, — the Attorney 
General, the Director of the State Survey, and the Health 
Officer of the Port of New York, — and a secretary, elected 
by the Board. The members receive no compensation 
except traveling expenses, but the secretary receives a 
salary of three thousand dollars, and is madq by law the 
principal executive officer of the Board, and has an office 
staff of six or more employees. 

The construction of the Board seems incongruous and 
peculiar. It is difficult to discover any adequate reason 
why the Director of the State Survey should be a perma- 
nent member, or why the representatives of local boards 
of health in three cities should be selected to make up 
a State Board, rather than representatives of the whole 
, State, or from all the cities of the State. 

The expenses of this bureau have rapidly increased, 
and the entire appropriations available for its maintenance 
and use for the present fiscal year amount to $33,000.00 
or thereabouts. 

When this Board was first contemplated in 1877, Gov- 
ernor Robinson, in reluctantly suggesting it, said: "I am 
assured that it is not intended that any expense shall be 
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incurred by the State beyond a moderate salary for the 
secretary of the proposed board." 

The propriety of some State authority having the same 
powers as the State Board of Health, and even greater, 
is not disputed, but it is believed that such powers can 
be more economically and efficiently exercised if conferred 
upon a single individual, rather than upon a board of ten 
persons who only meet at long intervals, are engrosse4 
in their own business, and are illy adapted for any great 
emergency. I believe that the Board of Health should 
be abolished, and its powers vested in a single responsible 
official, to be known as the " Health Commissioner " of 
the State, who would not be a mere secretary or statistician, 
but one competent to assume sole general charge of the 
preservation of the public health, and give personal 
direction to "whatever is proper to be done concerning 
it. This official should be as potential and responsible 
in his department as the other officials in the various other 
si,ngle-headed departments of the State are in theirs. 

It perhaps should be stated that the recommendation 
for the abolition of this Board and that of the Board 
of Charities is not intended as any reflection upon indi- 
vidual members of either Board, or upon the manner 
in which they have discharged their duties, but the evils 
sought to be remedied are inherent in the system itself, 
which I believe . should be superseded in the manner 

I have indicated. 

Surveys. 

The office of State Engineer and Surveyor is one created 
by the Constitution itself. The evident theory of the 
establishment of this office was to create a department 
having complete jurisdiction over all engineering and 
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surveying subjects in which the State is concerned. The 
practice inconsiderately adopted by the Legislature a few 
years ago of establishing independent commissions or 
bureaus to conduct surveys for the State, seems prejudicial 
to the dignity of this constitutional office and detrimental 
to a simple and efficient administration of this branch 
of the public service. It seems clear that the State has 
not for some years past derived the full benefit for which 
this department of the State government was created, 
in consequence of the invasion of the province designed 
for it under the Constitution and the statutes, by the 
sundry commissions and bureaus which, it is believed, 
have been unwisely formed by the action of the Legislature. 
Within the last ten years more than $330,000 has been 
expended under the supervision of such independent bureaus 
and commissions for work of an engineering character, 
a very considerable part of which was paid on account 
of professional supervision, such as the State Engineer 
should give to any and all public works and surveys of the 
State.' About |ioo,ooo of this sum was appropriated for 
the improvement of streams, the construction of bridges, 
special surveys and works of drainage to be done, 
determined or supervised by the Board of Health or by 
commissioners named for the purpose. The interest of the 
State obviously requires that work of this nature should 
have competent engineering supervision, and that it should 
be given by the responsible head of the State engineering 
department. The remaining $230,000 has been expended 
in nearly equal proportions upon the State survey and 
the Adirondack survey. If these surveys are to be con- 
tinued, upon the propriety of which I do not now express 
any opinion, they should be continued under the general 
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jurisdiction of the State Engineer and Surveyor's office, 
and not otherwise. If necessary, they can be conducted 
under bureaus to be established in that department, and 
the State Engineer and Surveyor can be authorized to 
continue or employ the requisite experts and professional 
skill essential for the proper performance of such work. 
There should even in that event be some limit prescribed 
for the expense proposed to be incurred, and some time 
fixed for the completion of the undertaking. These sur- 
veys, in the absence of appropriations, being now practically 
defunct, the acts creating them should be repealed or the 
offices distinctly abolished, and the maps and results of 
these surveys should be directed to be deposited in the 
office of State Engineer and Surveyor, which is the legal, 
and should be the actual depository of all State engineering 
records, in order that they may be accessible to the people 
of the State. 

Governor Cleveland, in his annual message of 1884, in 
speaking of the St^te Survey, said : " In my judgment this 
survey, and any others of a like character that are to be 
made for public benefit, should be prosecuted under the 
direction of the State Engineer and Surveyor, and the results 
constitute public records in his office." I concur in this 
opinion, and believe that the State administration will be 
rendered more economical and be simplified and improved 
if the Legislature will entrust to the constitutional State 
officers all the State business which comes fairly and legiti- 
mately within the scope of their respective departments. 

A Constitutional Convention. 

The Constitution provides that at the general election to 
be held in the year 1866, and in each twentieth year 
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thereafter, the question "Shall there be a convention to 
revise the Constitution and amend the same," shall be 
decided by the electors of the State. That question must, 
therefore, be passed upon at the election next fall, and it 
becomes the duty of the present Legislature to pass a 
suitable enactment providing for its proper submission to 
the people. It is difficult to anticipate what the temper 
of the people may be in respect to the necessity of another 
constitutional convention. It may well be doubted whether 
it will be favored, owing to the expense incident to its 
holding and the improbability of its work in the end 
being acceptable to the people. 

It may be observed that the pendency of this question 
does not affect or conflict with the other provisions of the 
Constitution relating to its amendment, and any proper 
constitutional amendment that ought to be adopted should 
not be delayed to await the uncertain result of such con- 
vention, but may and should be progressed during the 

present session. 

Religious Liberty. 

I reiterate the recommendation contained in my previous 
annual message in favor of such wise and judicious 
legislation as may be necessary to effectually and impartially 
enforce that provision of the Constitution which declares 
that "the free exercise and enjoyment of religious pro- 
fession and worship, without discrimination or preference, 
shall forever be allowed in this State to all mankind." 

The duty of the Legislature to enforce this constitutional 
guaranty of religious liberty by appropriate legislation, 
whereby all just complaints which have arisen in regard 
to its violation in some of the penal and charitable 
institutions of our State may be effectually remedied, is 
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clear and admits of no discussion. It is to be hoped that 
such proper action may be taken as upon a thorough 
investigation of the subject may seem to be justly demanded. 

Limitation of the Power of Corporations to Issue 
Stock and Bonds. 

Corporations organized under the laws of this State, 
with few exceptions, have the power of issuing shares of 
stock for less than their par value. The result is that the 
aggregate amount of shares of corporations which avail 
themselves of this power, represents a much greater sum 
than the property of the corporations cost, or is worth. If 
dividends are paid upon shares so issued, rates must be 
charged greatly exceeding rates necessary to be charged 
to pay like dividends upon the capital actually invested 
in the corporations. Shares so issued and purchased by 
investors are frequently found not to represent values, and 
to be worthless. 

With few exceptions there is no limit to the amount of 
bonds which corporations organized under the laws of this 
State may issue. There being no limit upon the amount 
of bonds, or upon the price at which they may be sold, 
the interests of shareholders, and also of bondholders, are 
often rendered of little value by issues of bonds exceeding 
the value of the property of the corporation. 

Some legislation seems necessary to remedy these evils, 
and it is believed that a statute prohibiting the issue of 
shares of stock except upon the receipt by the corporation 
of their par value in cash, and prohibiting the issue of 
bonds in excess of the amount of the capital of the cor- 
poration, paid in cash, would tend to relieve the public 
from excessive charges, and preserve the interests of those 
4 
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who have become the owners, in good faith and for value, 
of the shares or bonds of corporations, and would remove 
one of the causes of financial disturbance and depression 
in business. No attempt should be made to affect vested 
interests, or stocks or bonds already issued, but the statute 
should be applicable only to future issues. 

Speedy Enforcement of Criminal Law. 

Your attention is called to the condition of the laws 
for the conviction and punishment of persons guilty of 
murder in the first degree. The long delay which in 
almost every instance elapses between the conviction of 
the criminal and his execution, has long been a scandal 
upon the administration of justice, and the opportunities 
afforded for such delay under the new Code of Criminal 
Procedure have aggravated it, and render some changes 
advisable which would result in greater respect for the law 
and swifter punishment for murder. 

Under existing law, two appeals after conviction are 
not only possible, but usually resorted to in every case, 
one to the General Term of the Supreme Court, and, if 
the judgment is affirmed, a further one to the Court of 
Appeals. There need be no merits in the appeal, and no 
judge need certify to its propriety, but the mere serving 
of a notice of appeal operates as a stay of proceedings. 
The law further requires that the day of execution must 
not be less than four nor more than eight weeks after the 
sentence and hence it happens that a criminal may be con- 
victed on a certain date and sentenced to death eight 
weeks thereafter, but upon the day set for execution his 
attorney may serve a notice of appeal, which prevents it. 
The appeal is heard at the General Term, which may not 
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sit until after an interval of several months, when the 
judgment may be reaffirmed and a second sentence of 
death may be passed upon the defendant, to be inflicted 
after the lapse of eight weeks, but upon the latter day 
the defendant's attorney may serve another notice of appeal, 
which also acts as a stay of proceedings, and after another 
interval of several months the case finally reaches the Court 
of Appeals, when, if the judgment is affirmed, a third 
sentence is pronounced, to be enforced two months there- 
after, and at last the criminal is brought to justice. 

However strenuously the district attorney may labor 
to have swift justice meted out to murderers, the law 
itself makes this an impossibility, and intervals of one 
or two years between conviction and punishment are the 
rule, and not the exception. 

It will be conceded that whatever merit there may be in 
capital punishment, is almost entirely lost by delay, and 
public discontent with the results of the present system, 
is great and growing. 

I recommend that the law be changed by dispensing 
with so many appeals in such cases, and providing for an 
appeal which may be direct from the Oyer and Terminer 
to the Court of Appeals. The judgment-roll and the stenog- 
rapher's minutes should constitute the case and excep- 
tions, and the expense of printing should be made a county 
charge. With these changes in the law effected, not only 
will the present protracted delay in the punishment of the 
guilty murderer be avoided, and a great expense to the 
county saved, but the rights of the accused will be 
adequately protected, and the poor, as well as the rich, 
will be enabled to have their cases passed upon in the first 
instance by the court of last resort. 
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A bill embodying these suggestions unanimously passed 
the Senate last year, but failed in the Assembly because 
it was not reached. 

Registration in Brooklyn. 

The object of all registration laws is, or should be, to 
provide a reasonable method or means of ascertaining the 
citizens who are entitled to exercise the right of suffrage. 
Such laws are not intended to hinder or unnecessarily 
annoy honest citizens, or to prevent the free exercise of 
the elective franchise on their part. Those laws should 
facilitate rather than retard the legal voter, and should be 
reasonable in all respects. 

Certain provisions of the Brooklyn registry law do not 
seem to comply with these suggestions, and are regarded 
as unnecessarily restrictive wherein they provide that regis- 
tration shall absolutely cease on the Monday occurring two 
weeks before the annual general election. In the great 
city of New York citizens are permitted to register until 
the Saturday occurring the second week before such election, 
while in all the other cities of the State except Brooklyn, 
such registration is permitted until Friday before such 
election. Why this unnecessary restriction should be insisted 
upon in the city of Brooklyn, and its citizens not afforded 
equal facilities for registration with those of the rest of the 
State or even with those in the city of New York, is not 
easily understood. There does not seem to be any good 
reason for the discrimination. At the recent election many 
citizens of that city were prevented from registration and, 
therefore, from voting, owing to their necessary absence 
from home or other engagements which prevented their 
registration at so long a period before the day of election. 
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There is no sense or propriety in thus unnecessarily obstruct- 
ing the path to the ballot box. 

It is recommended that such laws be changed so that 
they shall conform in the respects mentioned to the registry 
laws in other parts of the State, or, at least, to those 
applicable to the city of New York. 

Sea-Coast Defenses. 

There has recently appeared a letter from one of our 
ablest statesmen in relation to the necessity of providing 
more adequate protection to the sea-coast of the United 
States. Like all the other productions of his pen, it is 
attracting widespread attention throughout the country," 
and the State of New York, above all other States, is 
interested. 

A commission appointed by authority of a previous Con- 
gress has been engaged for several months past in 
investigating the subject of coast fortifications and the 
necessity for the further protection of our harbors. It is 
expected that their report will be submitted to that body 
during the time of your session. 

This is a matter essentially within the province of the 
general government. The interest, however, which the 
State of New York has in this question, and the discussion 
which it has called forth, suggest the advisability of some 
official expression on the part of this State in relation 
thereto. The propriety of the adoption of a joint resolu- 
tion requesting that suitable action should be taken by 
Congress is submitted for your consideration. 

DAVID B. HILL. 
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GOV. HILL'S ADDRESS AS PRESIDENT OF THE 
STATE BAR ASSOCIATION. JANUARY 19, 1886. 

Gentlemen. — It seems to be expected that your presiding 
officer should make a few remarks at each annual meeting 
of the Association. But for such custom, I should content 
myself with the simple discharge of the routine duties you 
have assigned me, without attempting suggestions of any 
nature. 

The New York State Bar Association was incorporated 
by a special act of the Legislature passed May 2, 1877. It 
was formed, as declared in the act creating it, " to cultivate 
the science of jurisprudence, to promote reform in the 
law, to facilitate the administration of justice, to elevate 
the standard of integrity, honor and courtesy in the legal 
profession, and to cherish the spirit of brotherhood among 
the members thereof." It is to be regretted that it has 
not as fully accomplished the benign purposes of its creation 
as it ought. It must be confessed that of late years it has 
scarcely met our reasonable expectations, and is less vigor- 
ous, strong or influential than we had anticipated. 

During the period of its existence, nearly nine years, it 
has not done as much as it might towards promoting 
"reform in the law" or to "elevate the standard" of our 
profession. It may be difficult to account for this failure, 
except it is evident that lack of active interest on the part 
of the great body of the lawyers of the State, in the work of 
the association, has been the great drawback to its more 
complete success. They have refrained from active partici- 
pation in the labors of our organization, preferring to 
intrust its management and control to the faithful few 
who have zealously followed its fortunes for so many 
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years, and to whose earnest and unselfish endeavors is due 
the credit for whatever success or merit it has heretofore 
achieved. 

The objects our association is intended to promote, are 
worthy of the noblest efforts and highest aims of the best 
men in our ranks, and the united exertions of us all. Those 
who enjoy the honors and emoluments of our noble pro- 
fession should not hesitate to assume some portion of its 
burdens and responsibilities. It should not be forgotten 
that we owe a duty to those who are to follow us — to 
the younger members of the bar who are soon to take our 
places, and it is to their interest and for their encourage- 
ment as much as our own that the maintenance of this 
association, in all its integrity and pristine usefulness, is 
imperatively demanded. 

I would quicken the interest in our proceedings by having 
the association assume more responsibility in regard to the 
various questions that concern the State. It should be 
aggressive, rather than passive, in its policy. It should 
exercise that influence which should legitimately pertain 
to an organization of its importance and character, and its 
opinions should be boldly asserted and stoutly maintained. 

There is now pending before the legislature a measure 
known as the proposed Civil Code. Irrespective of its 
merits — upon which subject I express no opinion — it is a 
measure of vast and conceded importance in reference to 
which there may well be honest differences of opinion 
among the profession, as well as among the people. It 
must be acted upon by a body that will have little oppor- 
tunity to ascertain its merits. It is deserving of careful 
attention, calm and deliberate discussion and unprejudiced 
judgment. Flippant oratory, fulsome eulogy or severe 
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denunciation should not influence or determine its adoption 
or rejection. 

It would be unbecoming on my part to question the 
wisdom or ability of the legislature to properly pass upon 
so important a subject, but I may be permitted to suggest 
that it possibly could better be determined by a more 
deliberative body — having greater familiarity with existing 
law — and possessing a more ample opportunity for study- 
ing its details and reflecting upon its advisability. It is 
a question to be decided unaffected by clamor or irrele- 
vant appeals of any character. 

It is believed that the opinion of the State Bar Association 
upon the merits of this measure, announced after ample 
discussion and full opportunity of all to be heard, would 
greatly influence its consideration by the legislature, and 
essentially control it. If it should be understood that at a 
special meeting to be held thirty days or so hence, this 
measure would be discussed and a recommendation made 
concerning it to the law-making power, an interest would 
be created and a spirit devolved which would eventually 
secure a wise solution of the matter. Such an assemblage 
and such a discussion would attract attention throughout 
the whole State, not only by reason of the importance of 
the subject itself, but the ability and learning which would 
unquestionably be displayed and the weight which would 
naturally attach to its discussion, and the result of such a 
conference, honestly and unselfishly expressed, would surely 
convince the judgment and influence the action of the 
representatives of the people in the legislature, who are 
only anxious to discharge their duty as it is made plain 
to them, upon this, as well as upon every other subject. 

If it be urged that our best lawyers are busy and have 
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no time for such discussions, it may be answered that many 
of them have already spent sufficient time before the respect- 
ive committees of the two houses arguing this question 
in years past, to convince two or three such bodies as the 
Bar Association — and yet the subject is as far from intelli- 
gent legislative solution as it has been for several years. 
The profession can find ample time for this purpose. 
Enough lawyers annually attend the conventions of each 
of the political parties to supply the bench with judges 
for fifty years to come, and there has been no complaint 
of any lack of time on their part. 

The crowded and increasing calendar of the Court of 
Appeals presents a subject which may properly be con- 
sidered again by the association with a view of suggesting 
a remedy. That court is disposing of cases as rapidly as 
is possible. I would not have them work harder or decide 
more rapidly. They are overworked already — to the 
danger of their health and lives — and should not be hurried. 
It is to the honor and credit of its judges, that the court 
of last resort hears patiently and decides deliberately as 
well as wisely. Many lawyers assert that it is the only 
court in the State where they are accorded a patient and 
respectful hearing and an ample opportunity to present 
their views. This is, of course, an exaggeration, but the 
criticism may well apply to many courts and judges. 
Nevertheless, the fact exists that the calendar of the Court 
of Appeals is increasing, and that it requires several years 
to reach an ordinary case on its general calendar. As 
the wealth, business and population of the State increase, 
so does its litigation, and possibly there is no practicable 
way in which to relieve this court as at present constituted. 

A subject which so intimately concerns the lawyer and his 
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client, is deserving of thoughtful attention. " To facilitate 
the administration of justice," being, as we have observed, 
one of the declared objects of our association ; it is proper 
that our efforts be applied towards devising some plan or 
scheme for the speedy disposition of cases appealed to our 
highest court. It may be advisable that the legislature be 
requested to authorize the appointment of a commision to 
prepare suitable constitutional amendments to accomplish 
the desired object, similar to that appointed by Governor 
Hoffman, in 1872, which ultimately led to the securing of 
many needful constitutional reforms. That commission 
consisted of thirty-two members, four from each judicial 
district and two from each of the two principal political 
parties of the State, and was thus non-partisan in its char- 
acter, and was, in fact, a body of ability, dignity, and 
character. It would seem as though some such experiment 
were worth trying at the present time. 

Under the mandatory provisions of our amended consti- 
tution, the question of the holding of a convention to revise 
the constitution of the State must be submitted to the 
electors and determined by them at the ensuing fall election. 
The propriety of such a convention is a political question 
in its broadest sense, although not a partisan one. What 
position shall the Bar Association take upon it ? Is such a 
convention advisable — is it really necessary, is it reasonably 
probable that its work would meet the ultimate approval of 
the people ? 

Your opinion upon these questions might aid their solu- 
tion and be of benefit to the public. 

It has been the desire and effort of our association to 
discard, as far as possible, political considerations in the 
selection of judges, especially those of our higher courts. 



Public Papbbs of Governor Hill. 59 

It was mainly owing to the influence of the bar throughout 
the State that the convention of each political party in 1884 
was induced to nominate both Judges Rapallo and Andrews 
for the Court of Appeals, one a democrat and the other 
a republican. It was a creditable and patriotic act. Both 
had served the State faithfully for fourteen years, and each 
was entitled to this mark of the confidence of the people. 

This fall another judge of that court is to be selected. 
There is no other State official to be chosen. Cannot the 
good example set in 1884 be followed up by the selection 
of the same candidate for this high judicial office by both 
political parties ? The expense and turmoil of a contested 
State election could be avoided, and some acceptable and 
able lawyer agreed upon, who would be satisfactory to the 
people, and thus prevent an unseemly partisan strife over 
a single judicial position. The trouble and expense of 
two State conventions could be dispensed with, by having 
such a candidate agreed upon by the respective State com- 
mittees of the two parties. This result, so desirable and 
appropriate, I am sure can be accomplished if it should 
be heartily recommended by this association and indorsed 
by the active efforts of the leading lawyers of both parties. 
It might serve as a step hereafter towards wholly removing 
the selection of judicial officers from the field of partisan 
politics. By such concerted movements as these can the 
influence of the bar be exerted and made manifest for the 
public good and for the promotion of the true welfare 
of the State. 

As has been stated, one of the declared objects of 
our association is " to elevate the standard of integrity 
and honor in the legal profession." I fear sometimes 
that it is apparent that such standard is being lowered, 
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rather than elevated. On every hand there are evidences 
that many consider our honorable calling a business 
rather than a profession, and that its only object is the 
accumulation of wealth — no matter how. I have been 
astonished at the extravagant and extortionate charges 
which some members of our profession assume to make 
for services of slight consequence and little real value. 
They seem to regard it as their province to demand all 
the client can stand, and sometimes more. Some rail- 
road managers announce it as their policy to charge as 
freight rates " all the traffic will bear, " and some 
lawyers seem to imitate this policy in respect to the 
litigations of their clients. I have observed that lawyers 
of moderate ability and only fair standing usually charge 
more than those who are the recognized and honorable 
leaders of the bar in their respective localities. 

The position of the lawyer is one of confidence — he is 
trusted by his client. He should not abuse that confi- 
dence. He should not take advantage of his position and 
insist upon a compensation wholly disproportionate to the 
services performed. In my judgment nothing is bringing 
more discredit upon our profession to-day than the 
unwarranted and extravagant compensation which is being 
demanded by some of its members for their labors. Their 
clients cannot pay them and ought not to pay them, for 
the money demanded is not honestly or actually earned. 
Such lawyers should not be upheld by their brethren in 
the profession for their course is injuring the fair fame 
of the whole bar. They bring discredit upon an honorable 
calling and cause the whole business community to ' lose 
confidence in our honesty and integrity as a class. 

On February i, 1870, at a meeting for the organization 
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of the New York City Bar Association, Samuel J. Tilden 
made a speech and among other things truly said: "If 
the bar is to become a method of making money, making 
it in the most convenient way possible, but making it at 
all hazards, then the bar is degraded." This is as true 
now as when it was first uttered by this distinguished 
citizen, who clearly saw the danger that was liable to 
beset us, and warned us from it. 

The lawyer who faithfully and ably serves his client is 
entitled to a fair and even liberal compensation. This his 
clients are usually willing to pay. But he must not expect 
to secure a competence for life out of a few cases, or for 
the performance of ordinary services requiring no great 
skill, peculiar talent, or special effort. It is the false pre- 
tense under which many such unreasonable charges are exacted 
to which I object ; the exaggeration of legal difficulties, the 
assumption that extraordinary ability is always and neces- 
sarily exerted, the delays occasioned by the lawyers' own 
lack of diligence, all of which are often made the pretext 
for extravagant conpensation, and tend to lessen the public 
respect for the honor and sincerity of our profession. These 
may be unwelcome truths to many who thrive at the law, 
but they are truths nevertheless. 

There should be exerted a healthy sentiment among the 
profession which should frown down the schemes of these 
Shylocks who care little for the honor or dignity of the 
profession, but who seek membership in it solely for the 
emoluments they can extract from it. 

I have had occasion during the last year to officially visit 
the prisons of the State and listen to the applications for 
pardons of the convicts. Many a heartrending story have 
I heard. Tales of woe, of suffering, and of mis-spent lives 
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have been poured into my ears. Serious complaints were 
presented to me by many convicts against the lawyers who 
assumed to defend them at their trials. They assert that 
they were not permitted to be sworn in their own behalf ; 
that their lawyers took all their money and then refused to let 
them testify or to sum up their cases for them or otherwise 
properly protect their rights. Many of these were cases 
wherein, from their very nature, it was absolutely essen- 
tial that the prisoners should have been permitted to 
tell their own story, and the failure to do so inevitably 
led to conviction. I have investigated some of these 
cases and there seems to have been no excuse for the 
lawyers who conducted them and who pretended to 
make a defense, but who neglected to exercise even ordi- 
nary prudence or diligence in their client's behalf. There 
is no justification or excuse for counsel who thus trifle 
with men's liberty, and abandon them in the hour of 
their need. Undoubtedly some of these stories may be 
exaggerated or wholly false, but I have been convinced 
that many of them are substantially true and that there 
are practitioners in the criminal law throughout the 
State and especially in New York city, who are a dis- 
grace to any profession, and who positively endanger the 
rights of those whom they assume to defend. I hope to 
be able during the coming year to continue such inves- 
tigations, and to procure sufficient evidence in some of 
these cases to warrant proceedings to prevent such 
counsel from longer practicing at the Bar. 

In conclusion, permit me to urge greater interest in 
these annual gatherings. A single meeting during an 
entire year is not sufficient to keep alive " the spirit of 
brotherhood among the members." 
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It is to be hoped that hereafter there will be wit- 
nessed greater activity in our councils ; renewed zeal in 
behalf of the administration of justice ; an honest endeavor 
to purify the bar and to dignify the bench ; an earnest 
effort to reform abuses in the laws and to elevate the 
standard of professional methods. 



SPECIAL MESSAGE, RELATING TO THE SINKING 
FUND AND PUBLIC IMPROVEMENTS IN THE CITY 
OF NEW YORK. 

State of New York. 

EXECUTIVE CHAMBER, \ 

Albany, January 12, 1886. ) 
To the Legislature : 

In the annual message transmitted to the legislature, 
January fifth inst., I had the honor to say, in the closing 
paragraph of that portion relating to the sinking fund and 
public improvements in New York city: 

" I contemplate, hereafter, presenting a special message to 
the legislature setting forth such plan and giving such 
reasons as may be pertinent for its adoption. The subject 
is of vital importance to the city of New York, and I 
trust it will receive, at the proper time, the consideration 
it merits." 

Following the course there indicated, I avail myself of 
the first opportunity to communicate with you upon the 
subject, and to inform you more in detail- than was practi- 
cable in the annual message of the difficulties at present 
existing and the methods by which it is proposed to 
meet them. 
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By the amendment to the Constitution of this State 
adopted at the general election in 1884, and which went 
into effect on January i, 1885, it was provided, among 
other things, that: 

"No county containing a city of over one hundred 
thousand inhabitants, or any such city, shall be allowed 
to become indebted for any purpose or in any manner 
to an amount which, including existing indebtedness, 
shall exceed ten per centum of the assessed valuation of 
the real estate of such county or citj'^ subject to taxation, 
as it appeared by the assessment-rolls of said county 
or city on the last assessment for State or county 
taxes prior to the incurring of such indebtedness. ; and 
all indebtedness in excess of such limitation, except such 
as may now exist, shall be absolutely void, except as 
herein otherwise provided. 

" No such county or such city whose present indebted- 
ness exceeds ten per centum of the assessed valuation of 
its real estate subject to taxation, shall be allowed to 
become indebted in any further amount until such indebt- 
edness shall be reduced within such limit." 

The limitation thus placed upon the capacity of the 
larger cities of the State to incur indebtedness was wise 
in intention and calculated to produce beneficial results 
in the future, but it found certain of the cities, and nota- 
bly the city of New York, wholly unprepared for so sudden 
a stoppage of the debt incurring capacity. 

On January i, 1885, when the amendment above cited 
went into effect, the total debt of the city of New York 
represented by bonds and consolidated stock, amounted to 
1126,871,138.58, while the total assessed value of its real 
estate subject to taxation, as it appeared by the last pre- 
ceding assessment-roll, was $1,119,761,597, of which ten per 
cent, is 1111,976,159.70, so that at the moment the constitu-. 
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tional amendment went into effect, the city of New York — 
assuming the construction lately given by the courts in 
reference to the legal status of the sinking fund to be 
correct — was already in debt to the extent of $14,894,978. 80 
in excess of the limit then put upon its debt incurring 
capacity. 

It thus fell under the clause secondly above quoted from 
the amendment and was thereby prohibited from incurring 
further indebtedness until it should have reduced its then 
outstanding indebtedness to an amount less than the pre- 
scribed ten per cent. 

The financial situation of the city on January i, 1886, 
did not differ greatly from that which existed on the first 
of the preceding January. 

It is true that during the year 1885, the city has paid 
off of its existing debt, $6,336,498.59, but it has in the same 
period issued bonds to provide for the supply of water 
to the amount of $4,950,000. These last mentioned bonds 
are exempted from the restriction imposed by the consti- 
tutional amendment, in so far as that they may be issued 
when necessary, notwithstanding the outstanding debt at 
the time of such issue may exceed the prescribed ten per 
centum, but when issued they become a part of the debt 
and are to be considered and included in estimating the 
outstanding debt. The value of the real estate in the city 
subject to taxation is also greater by $48,681,540, upon the 
assessment-roll made in 1885, than it appeared to be upon 
the assessment-roll made in 1884, but this increase in 
valuation increases the debt-incurrmg capacity of the city 
only to the extent of $116,844,313.70. 

The summary of the financial condition of the city in 
respect to its power to issue bonds (for other purposes 
5 
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than to provide for a supply of water) was on January 
I, 1886, as follows: 

Assessed value of real estate subject to 

taxation as it appears by the last 

preceding assessment-roll $1,168,443,137 00 

Of which ten per cent is 116,844,313 70 

Outstanding indebtedness 125,475,239 99 



Or more by $8,630,925.29 than the limit permitted by 
the Constitution. 

There will fall due of the present outstanding indebted- 
ness of the city the following amounts during the next 
five years, viz.: 

In 1886 $3,654,949 54 

In 1887 11,372,671 00 

In 1888 3,921,939 14 

In 1889 5,961,100 00 

In 1890 5,569,40000 

Total $30,480,05968 



Which, if there were to be no further issue of bonds during 
that period would reduce the debt by the first of January, 
1891, to $94,950,880.31. 

But during that period there will necessarily be a large 
issue of city bonds to continue and complete the extensive 
work that has already been commenced for providing a 
further supply of water for the city, and, as has already 
been pointed out, the bonds so issued will, when issued, 
constitute a part of the debt of the city to be taken into 
account and included in estimating the whole amount of 
the indebtedness under the constitutional amendment. 

Thus it becomes apparent that, even if the assessed 
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value of the real estate in the city subject to taxation 
shall continue to increase at the rate of $40,000,000 per 
annum, which has been about the average annual increase 
heretofore, the city will be wholly unable for some years 
to come, to borrow any money, except upon revenue 
bonds issued in anticipation of the collection of taxes of 
the then current year, and upon the bonds issued to 
provide for a further supply of water. 

The fact has not been overlooked that of the out- 
standing bonded indebtedness of the city, the commis- 
sioners of the sinking fund held as an investment of 
their accumulated revenues $34,179,338.58 on January i, 
1885, and on January i, 1886, $35,077,139.99. The local 
authorities of the city, as I am informed, have uniformly 
entertained the opinion that the bonds so held by the 
commissioners of the sinking fund were not to be deemed 
to have been paid by reason of the investment in them 
of the accumulated revenues of the fund, but must be 
included in and counted as a part of the outstanding 
indebtedness of the city, within the purview of the con- 
stitutional provision restricting the power of cities to 
incur indebtedness. 

This opinion has recently received judicial sanction 
from the Court of Common Pleas of the city of New 
York, in a case in which the question was fairly pre- 
sented and exhaustively argued. So long as that decision 
remains unreversed it must be accepted as a correct 
exposition of the law. 

In the meantime, however, it is claimed that there is a 
great and. immediate necessity for the expenditure of a 
very considerable amount of money for the erection and 
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construction of public buildings and other structures in 
the city of New York. 

There are a large number of children who should be 
receiving the benefits of free education, but who cannot 
be received into the public schools, because of the abso- 
lute lack of accommodation for them in the buildings at 
present available for school purposes in the city. 

The city has purchased armory sites at an expenditure 
of $823,000, upon which it cannot erect armories while it 
is annually paying large rents for buildings and parts of 
buildings used for armory purposes by the regiments of 
the National Guard, which would be accommodated in 
the new armories if they could be built. 

There is claimed to be a pressing demand for greater 
dock facilities, and new docks when constructed produce 
from the moment of their completion a large percentage 
upon their cost in the way of rents, yet as the law now 
stands the work of erecting new docks must stop, as bonds 
for the purpose can no longer be issued, and there is no 
provision by which money for this purpose can be raised 
by taxation. 

Almost all the departments of the city government are 
now quartered in offices rented from private owners at 
large rentals, while the city has an abundance of land 
upon which a municipal building could be erected which 
would accommodate nearly all the departments under a 
single roof, and would save a large sum of money 
annually in the matter of rents alone. 

The same constitutional amendment which prevents the 
issuance of bonds for the construction of the works so 
urgently needed, also operates to prevent the raising of 
the necessary money for the purpose by taxation. 
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It provides, in addition to the clauses already quoted, 
that : 

" The amount hereafter to be raised by tax for county 
or city purposes, in a county containing a city of over one 
hundred thousand inhabitants, or any city of this State, 
in addition to providing for the principal and interest 
of existing debt, shall not in the aggregate exceed in 
any one year two per centum of the assessed valuation 
of the real and personal estate of such county or city, 
to be ascertained as prescribed in this section, in respect 
to county or city debt." 

The total assessed valuation of the real and personal 
estate of the city and county of New York, as it appears 
by the assessment-roll of said city and county on the 
last assessment for State and county taxes (that of 1885) 
was $1,371,117,003.00, which limits the amount which can 
lawfully be raised by taxation to $27,422,340.06, in addi- 
tion to such sum as may be necessary to provide for 
the principal and interest of existing debt. 

Of this amount about one-half is absolutely imposed 
upon the city by the constitutional provisions as to the 
number and salaries of the judges of certain courts, by 
mandatory acts of the legislature creating oflSces, fixing 
salaries or imposing other expenditures, and as the city's 
share of State taxes. Out of the remainder of less than 
$14,000,000 which might be raised by taxation if the utmost 
constitutional limit be attained to, provision must be made 
for the necessarily large expense of conducting the govern- 
ment and administering the affairs of the largest city in the 
United States. 

There exists then on the one hand the seeming pressing 
necessity for the expenditure in the near future of large 
sums of money for the construction of works of permanent. 
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value, and on the other hand the impossibility of providing 
for such expenditure either by the issue of bonds, or by 
direct taxation. 

The only apparent source from which such expenditure 
can be provided for is to be found in the revenues which 
annually flow into the sinking fund. 

The sinking fund of the city of New York had its incep- 
tion in an act passed on June 8, 1812, chapter 99 of the 
Laws of 1812, which after authorizing the issue of certain 
bonds or stock by the city of New York, provided, 
inter alia, that: 

" All and singular the revenues of the Mayor, Aldermen 
and Commonalty (of the city of New York) shall be and 
they are hereby appropriated and pledged for the payment 
of the interest which shall become due on said stock." 

The stock authorized by this act was immediately 
issued, and on August 9, 1813, the Common Council 
adopted an ordinance reciting that it is highly desirable 
to establish a fund out of which purchases of the New 
York city stock may be made from time to time, when- 
ever the same can be done at par or the true value 
thereof, whereby the said stock will be prevented from 
depreciating and the redemption of the same will be 
regularly progressing, and therefore it was ordained : 

" That all moneys heretofore received and hereafter to be 
received for commutation of quit rents on grants issued prior 
to the year 1804, all quit rents arising from such grants as 
shall not be commuted, and all moneys heretofore received 
and hereafter to be received for licenses to pawnbrokers and 
dealers in the purchase or sale of second-hand furniture, 
metals or clothes for hackney coach licenses, and for street 
vaults, all market fees and market rents, twenty-five per cent 
on all sales of real estate belonging to the corporation and 
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hereafter to be sold, and all such other sources of revenues or 
sums of money as said corporation shall hereafter think proper 
to appropriate for that purpose, shall be and hereby are firmly 
pledged, appropriated and applied to, and shall constitute and 
form the fund for the purpose aforesaid, until the final redemp- 
tion of the whole of said stock." 

On March 24, 1830 (chap. loi), the legislature author- 
ized a further issue of city stock. By this act all the 
provisions of the act of 1812 relating to the sinking fund 
were made applicable to the present act, and it was also 
provided that "nothing herein contained shall be so con- 
strued as to deprive the holders of stock created by said 
act (of 1812) of any lien which they are entitled to by 
said act upon the revenues of the Mayor, Aldermen and 
Commonalty." 

The stock issued under the foregoing acts fell due in 
1826, when the legislature authorized a further issue to 
take up the stocks falling due, making all the provisions 
of the- act of 1812, relating to the sinking fund, appli- 
cable to the newly authorized issue. 

Other loans were authorized by the legislature in 1828 
and 1834, and in each instance the sinking fund provi- 
sions of the act of 1812 were made applicable to the 
newly authorized issue of stock. From time to time 
ordinances were passed by the Common Council confirm- 
ing and continuing the provisions of the ordinance of 
1813, and providing some additional sources of revenue 
for the sinking fund. 

In 1844 the Common Council passed an ordinance 
creating two sinking funds — one being denominated 
"the sinking fund of the city of New York for the 
redemption of the city debt," and the other "the sink- 
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ing fund of the city of New York for the payment of 
the interest accruing and to accrue upon the stocks of 
the city of New York.'' 

To the first named sinking fund were pledged and appro- 
priated all moneys theretofore received, or thereafter to be 
received from eleven specified sources of revenue, and to 
the secondly named sinking fund were in like manner 
pledged and appropriated all moneys thereafter to be 
received from nine different specified sources of revenue. 

By an act of the legislature, passed May 13, 1845, chapter 
225, it was provided that the ordinance above referred to 
should " not be amended without the consent of the legis- 
lature first had and obtained, save by setting apart and 
appropriating to and for the purpose of the said sinking 
fund additional revenues." 

The revised ordinances of 1880 continue to the sinking 
fund the sources of revenue specified in the ordinance of 
1844, except excise license money, which, by authority of 
chapter 321, Laws Of 1875, are appropriated to charitable 
purpose. 

By chapter 383, Laws of 1878 (re-enacted in chapter 410, 
Laws of 1882), the foregoing sinking funds are continued 
and the foregoing pledges and appropriation of revenue to 
them are renewed. 

It seems to be clear, beyond reasonable question, that 
so long as there remains outstanding and unpaid any 
part of the bonds for the ultimate payment of which the 
above mentioned revenues have been pledged, it is beyond 
the power of the city of New York or the legislature to 
divert from the sinking fund any portion of such revenues, 
and such diversion seems to have been specially guarded 
against and rendered impossible by sections 4 and 5 
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of the act of 1878. Nor would such a diversion of these 
repeatedly pledged revenues become any more lawful if it 
should appear that said revenues have increased to an annual 
sum which, if accumulated to the date of maturity of the 
last bond chargeable upon it, would not only be sufficient to 
pay that last bond and all like bonds which had theretofore 
fallen due, but would leave an accumulated surplus after 
such payment of some millions of dollars. It cannot be 
conceived that any court would ever hold that a debtor 
could violate his solemn contract to give to his creditor cer- 
tain security, simply because the debtor surmised or believed, 
or even could demonstrate that such security would prove 
to be more than adequate. In such an event the creditor 
would be justified, by all known principles of law, in 
insisting upon the letter of his bond. 

In point of fact the revenues pledged as hereinbefore 
shown to the sinking fund, have grown to proportions 
which promise an accumulation and increase of the fund 
far in excess of any possible demand upon it. 

The revenues pledged to the sinking funds established 
by the ordinance of 1844, amounted in that year, inclu- 
sive of interest on investments, to the sum of $1,040,188,37, 
while the revenues of the same funds in 1884, amounted 
likewise, inclusive of interest on investments and deposits, 
to $7,798,814.29. 

A careful estimate shows that if the annual revenues of 
the sinking fund shall not grow less than they now are, 
and if no future bonds should be made payable out of 
the fund, there would be in that fund, after paying all 
the present outstanding debt down to and including the 
last bond, which will fall due in 1933, an accumulated 
surplus of a very large amount. 
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As has already been shown there are vital legal objec- 
tions to diverting from the sinking fund any of its pledged 
revenues, but there does not seem to be any such objec- 
tion to providing a different method of investing some 
part of these revenues from that which has heretofore 
obtained, taking care only that such newly provided form 
of investment be one which offers ample security, in case 
of need, not only for the money invested, but for an 
income from such investment at least equal to that which 
would be derived from the investment of the same amount 
of money in city bonds. 

Such an investment would, it seems, be provided if the 
commissioners of the sinking fund were empowered to 
annually invest a portion of the revenues pledged to and 
received by them, say to an amount not exceeding the 
sum by which said revenues in any one year exceed 
$3,000,000, in the erection and construction of docks and 
buildings for public uses in the city of New York upon 
property belonging to or to be acquired by the 
municipality, upon which buildings and structures, as well 
as upon the property upon which they may be erected, 
the commissioners of the sinking fund shall retain a first 
preferred lien, so secured as to be impossible of diver- 
sion until the final extinguishment of all debt for which 
the sinking fund is pledged, at which time the property 
should vest in the city of New York, freed from all liens 
and charges. 

In the meantime, and until the final extinguishment of 
the debt shall free the sinking fund of all charges and 
pledges now imposed upon it, the city of New York 
should be required to raise annually by taxation, and to 
pay to the commissioners of the sinking fund, an amount 
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equal to three per centum upon the whole amount of money 
invested, and should, in addition, be required to take proper 
and needful measures to keep the buildings and structures 
in repair. 

If a statute should be passed, such as here suggested, 
it is believed that the city of New York will be enabled, 
at an early day, to provide for some of its more press- 
ing necessities, so far as the erection of public buildings 
is concerned, and, in doing so, it will not violate either 
in letter or spirit the constitutional limitations upon its 
debt incurring capacity. The evil sought to be guarded 
against by that provision of the constitution was the 
imposition upon future generations of taxpayers of the 
payment for the expenditures of to-day. By the method 
now suggested no payment, present or future, will be 
imposed upon the taxpayers other than those which are 
immutably fixed and which must continue to be made 
whether the scheme now suggested be adopted or not. 
As has already been pointed out, it is entirely probable 
that the money invested as herein suggested will never 
be actually required for the purpose to which it is by 
law appropriated, but even if, in consequence of some 
financial or other disaster, which cannot now be fore- 
seen, the commissioners of the sinking fund should, at 
some future day, find it necessary to foreclose their liens 
upon the property in which they have invested a portion 
of their revenues, the city of New York will not then 
find itself any worse off than it is at present and it will 
have enjoyed in the meantime the advantage of having 
had the use of much needed buildings at an exceedingly 
moderate cost per annum. 

In order to put some limit upon the period during 
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which the city of New York will be required to pay annual 
rent or interest upon the money invested by the sinking 
fund commissioners, provision should be made that no 
bonds to be hereafter issued shall be made payable out of 
so much of the revenues of the sinking fund as shall be 
invested in the manner herein suggested. 

I am assured that the proper authorities of the city of 
New York will speedily prepare, and cause to be introduced 
in the legislature, a bill which will embody the foregoing 
suggestions, and which will contain all the necessary and 
proper safe-guards and protection, as well for the munici- 
pality as for the holders of the city bonds. I commend 
such proposed legislation to your prompt and careful 

attention. 

DAVID B. HILL. 



THE CIVIL SERVICE.— REGULATING EMPLOY- 
MENT FOR TEMPORARY SERVICES. 

• State of New York, ) 

OFFICE OF CIVIL SERVICE COMMISSION. S 

At a meeting of the Civil Service Commission held 
January 15, 1886, it was 

Resolved, That Rule XXXIV be amended so as to read as 
follows : 

" No temporary appointment or employment shall be made 
of any one not eligible for permanent appointment or employ- 
ment except as hereinafter provided. Every officer having 
the power of such appointment or employment shall, previous 
to making the same, certify to the commission the duration 
and character of the service to be rendered and the rate of 
compensation to be paid therefor. When such duration or 
term of service is certified to be for a longer period than one 
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month the Commission shall certify to the appointing officer 
the names of the three graded highest on the proper register 
who, upon due inquiry, are found willing to accept such tem- 
porary appointment, and from the three so certified a selection 
shall be made for the temporary service required. When the 
duration of service is certified not to exceed one month, and 
the need of such service to be immediate and urgent, the 
appointing officer may select for such temporary service, any 
person on the proper register of those eligible for permanent 
appointment ; except that in the prisons, reformatories and 
asylums, temporary substitutes may be appointed without 
examination, for not exceeding thirty days, in cases of disa- 
bility, by reason of sickness or otherwise. 

" No person appointed under this rule shall be appointed 
temporarily a second time unless sixty days shall have elapsed 
since the termination of his previous term of temporary service, 
and every temporary appointment without examination must 
be reported to the Commission within five days, with the reason 
for the same." 

Approved, January i6, 1886. 

DAVID B. HILL, 

Governor. 



SPECIAL MESSAGE, ANNOUNCING THE DEATH OF 
EX-GOVERNOR SEYMOUR. 



' 15. 1885- ) 



State of New York. 

EXECUTIVE CHAMBER, 
Albany, February 
To the Legislature : 

Horatio Seymour is dead. The sad event which is 
announced to you with deep regret occurred at Utica, on 
Friday evening last. 

It is deemed appropriate that such suitable action 
should be taken by the legislature, in behalf of the 
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people of the State, as will fitly express their great sorrow 
at the death of their most distinguished citizen. For over 
half a century he has been prominent in the affairs of our 
State, having been three times a member of the legislature, 
once Speaker of the Assembly, Mayor of the city of Utica, 
presidential elector, and twice its Governor. In addition 
to these honors conferred upon him by the people, he 
has acceptably served upon several important commissions 
appointed by the Executive, and, in 1868, he was the 
candidate of a great party for the Presidency of the United 
States, and received therefor the electoral vote of this his 
native State. 

During his long career he has always discharged the 
duties of the high trusts committed to him with con- 
spicuous fidelity, most signal ability, and conscientious 
devotion to the public good. As Chief Executive of the 
State during a critical period in its history, he was 
earnest in his defense of the union and loyal to the 
cause of the Constitution, and, at the same time, was 
bold and fearless in the protection of every just right 
of the humble citizen, and zealous in the maintenance 
of the sacred honor and credit of the State. 

The Christian patriot, the friend of honest government, 
the defender of civil liberty, the conscientious citizen — 
has passed away. 

It is fitting that the close of such a life should receive 
more than ordinary recognition, and I commend to your 
consideration such proper expression of the public sorrow 
and such legislative action concerning his funeral as in 
your judgment may be deemed appropriate. 

DAVID B. HILL. 
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THE SEYMOUR OBSEQUIES — GOVERNOR HILL'S 

REMARKS. 

Fellow-Citizens. — The Sage of Deerfield has departed ! 
Honored by the people during his long and eventful life, 
he passes away, amid the tears and homage of a sorrowing 
country. He was a Christian gentleman of the old school ; 
a statesman without a stain upon his record ; a partisan 
who loved his party, but loved his country more; a con- 
scientious citizen, who was noble and pure in all the rela- 
tions of private life. Eloquent words of eulogy cannot add 
to his greatness. Tongue and pen are inadequate to express 
our appreciation of his virtues and our exalted respect for 
his honored memory. Distinguished for half a century as 
the foremost citizen of New York, his fame was as wide 
as the country itself. There is not a hamlet in the land 
so obscure that has not heard of the name and fame of 
Horatio Seymour. Although never serving in the national 
councils or holding any federal position whatever, his 
history is everywhere as familiar as household words. 
The triumphs which he won were in State affairs, yet, he 
would have achieved greatness anywhere; he would have 
graced a seat in congress; he would have adorned the United 
States Senate; he would have honored the presidency itself. 

I need not recite to you, his friends and neighbors, the 
details of his public life. You know them better than I do. 
He was honored by the people more than usually falls to the 
lot of men, yet fortune did not always smile upon him. 
He was thrice defeated for the governorship and once for 
the presidency. But defeat did not dismay or sour him; 
he was the same affable, patriotic, cultivated gentleman. 
He loyally shared in the defeats of his party, and accepted 
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the results without a murmur. It is said that Henry Clay 
was the idol of the old Whig party, but, surely, no statesman 
ever had the esteem and love of his party, or possessed 
their confidence to a greater extent or degree than did 
Horatio Seymour that of the Democratic party. His 
name was always a tower of strength. It thrilled every 
Democratic heart, and had the respect of every honorable 
opponent. That he did not always succeed was never a 
fault of his own — it was the fortune of politics, which 
is always uncertain, and the accident of the times in 
which he lived. 

There was no position so high which he could not 
honorably and creditably fill — there was none so humble 
that he deemed it beneath his dignity to accept. Whether 
as Governor of the State, or as pathmaster of his town, 
he exhibited the same conscientious regard for the public 
weal that characterized his whole life. Relieved of the 
cares of public station he did not withdraw himself from 
the people, or attempt to evade the responsibilities of the 
citizen. He took great interest in the affairs of the 
National Dairyman's Association, and served as its presi- 
dent. The agricultural interests of the State were always 
dear to him, and probably no public man ever delivered so 
many agricultural addresses to the farmers of the country 
as he. Possessing a kind heart and a disposition which 
sympathized with the poor, the afflicted and the unfortu- 
nate, he frequently visited the sick, the oppressed and 
those in prison. How well do we remember that remark- 
able address made by him several years ago to the prison- 
ers at Auburn prison. How eloquently he urged them 
to become better men ; how affectionately he spoke of 
their families and friends who still had faith in them ; 
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how vividly he depicted their ill-spent lives, and the 
unfortunate results of evil-doing ; how keenly he showed 
his fatherly interest in their welfare ; how tenderly he 
poured forth words of encouragement and hope, until old 
men wept and young men cheered for joy. His visit was 
like a sweet oasis in the desert of their existence ; a 
beacon light in the ocean of their dark despair. What 
a contrast was presented ! A statesman talking to felons 
within prison walls. 

In public or private station, in success or defeat, in youth 
or in old age, he was always the earnest and true friend of 
the unfortunate. In his desire to do good to his fellow man 
he became a member of the prison association of the United 
States, and served as its president. 

It was, as chief executive of this State, during the critical 
period of our civil war, that his great abilities and his 
good statesmanship were displayed. In the political can- 
vass of 1862 he urged "a more vigorous prosecution of 
the war." This was the key-note of his magnificent 
campaign, and gave him the victory. 

His first message to the legislature, in 1863, announced 
his policy as follows: "At this moment the fortunes of 
our country are influenced by the results of battles. Our 
armies in the field must be supported; all constitutional 
demands of the general government must be responded to. 
* * * Under no circumstances can the division of the 
Union be conceded. We will put forth every exertion of 
power; we will use every policy of conciliation; we will 
hold out every inducement to the people of the south, 
to return to their allegiance, consistent with honor; we 
will guaranty them every right, every consideration 
demanded by the Constitution, and by that fraternal regard 
6 
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which must prevail in a common country; but we can 
never voluntarily consent to the breaking up of the union 
of the States, or the destruction of the Constitution." 

Such was his respect for the Constitution that he believed 
that the highest evidence of loyalty consisted in implicit 
obedience to its provisions. The general government never 
made a demand upon him for troops to which he did 
not promptly respond. He firmly believed in the personal 
liberty of the individual citizen. He boldly advocated 
the maintenance of the public faith and credit of the State, 
and insisted that the interest on the State debt should 
be paid in the currency of the world, especially when 
that debt was held by persons not residing in the United 
States. The legislature had passed a resolution declaring 
a different policy and, on April 23, 1864, he sent a special 
message to that body, protesting in vigorous language 
against such a suicidal proceeding. Among other things 
he said: "Aside from the consideration of interest or policy, 
our duty, in my judgment, is plain. It is to pay the debts 
of the State; to pay them in precisely the mode in which 
they were promised to be paid; to keep the honor of the 
State unsullied, and to this plain duty we should be true, 
cost what it may." This action on his part was most 
severely criticised at the time. To-day it stands forth as 
the brightest jewel in his diadem. 

He believed in honest government. Having no sympathy 
with corruption of any kind, in 1871 he consented to the 
use of his name as a candidate for member of assembly in 
one of the districts in New York city, in order to emphasize 
his party's repudiation of the men who were robbing that 
city. In all the subsequent efforts for reform he was the 
trusted counselor of those engaged in .their prosecution. 
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I need not speak to you further of Governor Seymour's 
qualities as a man. You knew him in health and in sick- 
ness, in sorrow and in joy, in his early youth and in his 
ripe old age, and in all his business associations. You knew 
that his word was as sacred as his bond. 

I can appropriately say of him as Edward Everett said of 
Daniel Webster : " Do you ask me if he had faults ? I 
answer, he was a man. * * * He had some of the faults 
of a lofty spirit, a genial temperament, an open hand and 
a warm heart ; he had none of the faults of a groveling, 
mean and malignant nature; he had especially the 'last 
infirmity of noble minds,' and had no doubt raised an 
aspiring eye to the highest object of political ambition. 
But he did it in the honest pride of a capacity equal to 
the station, and with a consciousness that he should reflect 
back the honor which it conferred. He might say, with 
Burke, that ' he had no arts but honest arts ; ' and if he 
sought the highest honors of the State, he did it by an 
unsurpassed talent, laborious service and patriotic devotion 
to the public good." 

His manly presence, his eloquent tongue, his clarion 
voice, will be heard and seen no more. You, his neigh- 
bors, have lost a kind and generous friend ; your country 
its most famous citizen ; the State its favorite son ; the 
nation one of its purest statesmen. The free canals of 
the State have lost their ablest and most influential 
advocate. 

Friends of personal liberty, your boldest defender is 
gone. The principles which he inculcated will live, but 
their most brilliant exponent has fallen asleep, wearied 
and worn out with labor in your service. 

Friends of constitutional government, your greatest orator 
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has ceased to speak. The fiery eye that kindled your 
enthusiasm, the graceful gesture that aroused your admira- 
tion, the voice that swayed your emotions, the torrent 
of his eloquent words that convinced your reason, are 
gone from your midst forever. 

He lies buried in the soil of the State he loved so 
well, and which he so highly honored. New York may 
well be proud of such a son. 

I am grateful that I am permitted to be present upon 
this sad occasion to pay this brief tribute of respect to 
the "statesman, the patriot, the fellow-citizen, the 
neighbor, the friend." 



DECISION IN THE CASE OF MAYOR FITZGERALD, 

OF TROY. 



State of New York. 

EXECUTIVE CHAMBER, 
Albany, February 2 



\ 
3, 1886. \ 



In the Matter of the Charges preferred against Edmund 
Fitzgerald, Mayor of the City of Troy. Decision. 

The gravamen of the charges made against the respondent 
is that of conspiracy, entered into with one Bridgeman, 
to forcibly dispossess one Hall from the office of Cham- 
berlain, of the city of Troy, in which the latter was 
then in possession — and the successful execution of such 
conspiracy. Upon the question of such conspiracy, the 
case must stand or fall. The charge made constitutes a 
crime. {Sec. 168 of Penal Code.) To convict of such crime 
it is necessary that a criminal intent should be established. 
The courts have so decided. {The Feofle v. Powell, 63 N. Y. 
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R., 92.) The respondent interposed an answer denying 
his guilt, and the issue made by the charges and the 
answer was referred to a commissioner to take testimony, 
and to report the facts as he should deem them estab- 
lished by the evidence. The commissioner has heard all 
the evidence, and submitted his report to me, whereby he 
finds, in substance and effect, that the charges are not 
sustained. He expressly finds that the respondent, in all 
the part which he took in the ousting of Hall, " acted 
in good faith, and in line with his conception of his 
official duty." The ousting of Hall is found to have been 
unjustifiable, but it is also found that the occurrence was 
not intentionally created or incited by the Mayor, who 
acted honestly in the matter, and in the belief that Bridge- 
man was the legal Chamberlain, and was entitled to the 
immediate possession of the office which the Mayor believed 
that he had secured. It is unnecessary to further reiterate 
the commissioner's findings here. His report is an elaborate 
one, and the hearing before him seems to have been a 
patient and fair investigation of the controversy. It is 
sufficient to state that upon conflicting testimony from which 
possibly different conclusions might be drawn, the commis- 
sioner finds that no illegal intent was established so far as 
the Mayor's actions were concerned. The commissioner 
holds in effect that the Mayor may have erred in what he 
did, but that he seems to have acted with good motives. 
I discover no sufficient reason why the findings of the 
commissioner should be disturbed. 

In refusing to dismiss the charges upon the motion of 
the respondent's counsel made before me soon after the 
charges were presented, it was stated in my decision as 
follows : " If the charges presented shall be proved against 
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the respondent as broadly as they are made, and he is shown 
to be guilty of the offense of conspiracy, alleged against 
him, with all that is implied by such an accusation, there is a 
case established which may justify, if not imperatively 
demand, Executive interference. * * * Whether such a 
case shall be made out must depend upon the evidence to 
be produced before a commissioner hereafter to be 
appointed." It is evident from what has been stated that 
no such case has been established as was contemplated 
in such decision. The absence of criminal intent on the 
part of the respondent which the commissioner finds existed, 
must be deemed to dispose of these charges. 

It seems unnecessary to review the case further. The 
fact that this one improper action on the part of the 
respondent is the only charge of wrong-doing made against 
him during his whole official term, and that it is upon 
this alone that his removal is sought, and the further fact 
that the courts have since finally decided that Bridgeman 
is the legal Chamberlain, and upon properly qualifying 
was legally entitled to the office at the time he seized it, 
and that Hall was the illegal occupant of the same — 
while they are not controlling, and do not necessarily 
determine the conclusion here reached, they, nevertheless, 
are entitled to consideration, and make ii clearly apparent 
that no actual injustice is being done to the public or 
to any particular person in the action here taken, under 
all the circumstances presented and upon the whole case 
as it now stands. 

The power of removal is an extraordinary power, and 
is to be exercised cautiously, and only in very clear cases. 
The present is not such a case. The commissioner seems 
to have intelligently and fairly disposed of the case, and 
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I think it is my duty to sustain his decision. It follows 
that the charges and proceedings against the respondent 
must be dismissed, and such dismissal is hereby ordered. 

DAVID B. HILL. 



THE CIVIL SERVICE — VETERANS TO BE PRE- 
FERRED FOR APPOINTMENTS. 



State of New York, 
OFFICE OF CIVIL SERVICE COMMISSION. 



\ 



At a meeting of the Civil Service Commission, held 
March 15, 1886, it was — 

Resolved, That the following be submitted to the Governor 
for his approval, with a view to its substitution in lieu of Civil 
Service Rule 44: 

Persons who have been honorably discharged from the Army 
and Navy of the United States in the late war and whose 
qualifications and fitness have been ascertained under these 
rules, by competitive examination, shall be preferred for 
appointments to positions in the Civil Service of the State 
over all other persons though graded lower than the others so 
examined, and the persons thus preferred shall not be dis- 
qualified from holding any position in the Civil Service on 
account of their age nor by reason of any physical disability, 
provided such age or disability does not render them incompe- 
tent to perform the duties of the position applied for. 

When not more than three honorably discharged soldiers or 
sailors, whose qualifications and fitness have been ascertained 
by competitive examination under the rules, shall be on the 
eligible list at the time a requisition shall be made for an 
appointment, the names of all of such soldiers or sailors with 
a specification of their respective grades in such examination, 
shall be certified to the appointing officer ; but when more 
than three names of such honorably discharged soldiers or 
sailors shall be on the eligible list, there shall be certified for 
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such appointment not more than two names in excess of the 
number of places to be filled, and in all such cases the appoint- 
ment shall be made from among those, not exceeding three 
in number, thus certified, who are graded highest as the result 
of competitive examination. 



Approved March i6, 1886. 



DAVID B. HILL, 

Governor. 



MEMORANDUM FILED WITH ASSEMBLY BILL 
No. 158, TO ENABLE AN ASSESSMENT TO BE 
MADE IN THE TOWN OF MILO, YATES 
COUNTY. APPROVED. 

State of New York. 

EXECUTIVE CHAMBER, ) 

Albany, March 16, 1886. \ 

Memorandum filed with Assembly bill No. 158, entitled " An 
Act to enable an assessment to be made for the taxes in the 
town of Milo, Yates county, because of the failure of the 
assessors so to do for the year eighteen hundred and eighty- 
five, and to provide for the collection thereof." Approved. 

I approve this bill with considerable reluctance. It is 
special legislation, but the difficulties in which the town 
of Milo seem to be involved, tend to make the legisla- 
tion desirable. The act must not, however, be regarded 
as a precedent for future legislation. The exigency of 
the situation which leads to the enactment of this bill 
is the only reason why it is approved at this time. 

DAVID B. HILL. 
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MEMORANDUM FILED WITH ASSEMBLY BILL, TO 
ESTABLISH A WATER DEPARTMENT IN SYRA- 
CUSE. APPROVED. 



; 17, 1886.) 



State of New York. 

EXECUTIVE CHAMBER, 
Albany, March 

Memorandum filed with Assembly bill, not printed, entitled '■'■An 

Act to establish and maintain a water department in and for 

the city of Syracuse." Approved. 

There seems to be no good reason why this bill should 
not be approved. In the shape in which it has finally 
been perfected, every reasonable objection to it appears 
to have been obviated. In brief, the bill provides for the 
submission to the people, at a special election, of the 
question of bonding the city for the maintenance of a 
water department and the operation of water-works to be 
owned by the city. 

It has been urged that such an important matter should 
be determined at a general, rather than at a special 
election, but there is little force to this objection. Such 
questions should be kept separate from political issues, 
and should not be permitted to embarrass general elections. 
The question is not a political one, and ought not to be 
made so. It is purely a matter of local administration 
and government concerning which citizens of each party 
may well differ, and it is always customary to submit 
questions of this nature at special elections, where they 
can be disposed of on their own merits, unprejudiced by 
other issues. The expense of such special election is 
trifling, when the importance of the subject is taken into 
consideration. 
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The form of the ballot has been amended, so that it 
is no longer misleading. It now correctly states the true 
issue, and is as follows : " Shall the City of Syracuse 
establish and maintain a water department and incur the 
necessary indebtedness for such purpose by the issuing of 
bonds therefor ? " 

The question of bonding is' thus fairly presented to the 
electors. Each voter can understand precisely the nature of 
the issue, and can vote accordingly. It is difficult to see 
what more is desired. 

, The date of the election, as fixed in the original bill, 
has been changed to the fourth Tuesday of April next. 
This will give ample time for a full and intelligent dis- 
cussion of the project. If the people of Syracuse desire 
to bond their city to the extent of a million and a half of 
dollars, they are given the opportunity of doing so. 
Whether such bonding is a wise or imprudent thing to do, 
is not the question before me. That matter must be 
determined by the people themselves, and there can be 
no reasonable objection to a bill which calls for an expres- 
sion of their opinion upon that point. 

The bill provides that the general election laws of the 
State shall apply to this special election. This will, there- 
fore, require the polls to be kept open from sunrise to 
sunset, and on April twenty-seventh the sun will rise at 
five o'clock in the morning, and set at six o'clock and 
fifty-five minutes in the evening. Every workingman in 
the city will thus have ample time to record his vote upon 
this question, either in the morning or evening, without 
losing a moment's time from his work. This is all that 
any person can properly ask and should be satisfactory. 

The bill, since it originally passed, has also been amended 
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by making the " Water Board " non-partisan in its character 
and providing for its continuance in that form. Upon the 
public hearing had before me upon the bill there was no 
objection raised to the competency, integrity, or other quali- 
fications of the gentlemen named in the bill as commis- 
sioners. It was substantially conceded that they fairly 
represented the two principal political parties of the State, 
and that there were no personal objections to them. If 
there were personal objections to either of them, they 
should have been raised at that time, when the objections 
could have been examined and probably obviated. 

The bill might have been better worded in some par- 
ticulars, but as a whole it seems to be a fair measure, and 
reasonably free from just criticism. It passed the legislature 
unanimously, or nearly so, and is supported by all the 
representatives from Syracuse in the Legislature. 

Under all these circumstances, I think it is my duty to 

approve the bill, and I do so annexing to such approval 

this explanation. 

DAVID B. HILL. 



VETO, ASSEMBLY BILL No. 219, INCORPORATING 
THE RETAIL GROCERS' UNION OF NEW YORK. 



ig, 1886. \ 



State of New York. 

EXECUTIVE CHAMBER, 
Albany, March 
To the Assembly : 

Assembly bill No. 219, entitled " An Act to incor- 
porate the Retail Grocers' Union of the city of New 
York," is herewith returned without approval. 

This is special legislation, and should not be enacted. 
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The objects of the proposed incorporation can be 
obtained under the existing general laws of the State. 

There are already general laws which provide for the 
incorporation of associations for " social," " charitable," 
" mutual benefit," " benevolent," " economic " and other 
similar purposes, as well as for almost every kind of 
lawful business. It is clear that the association proposed 
to be incorporated by this bill can be organized under 
some of these various general acts, without the interven- 
tion of the legislature. If, for any reason, it is claimed 
that such laws are inadequate or insufficient, or not 
well adapted to accomplish all the particular purposes 
desired, then such general laws should themselves be 
amended, rather than resort should be had to the grant- 
ing of a special charter. This act would furnish a bad 
precedent for the future, and make it difficult to refuse 
similar applications. The constitution by its restrictive 
provisions contemplates that all such corporations should 
be organized under general laws. 

Governor Dix, in his annual message of 1874, well said 
as follows : 

" The restriction contained in the Constitution has not been 
in all cases respected; for it is well known that charters are 
frequently sought and obtained by individuals desirous of 
being associated for private purposes, not because there is any 
difficulty in effecting their object under existing laws, but 
because a special act of the legislature is regarded as attach- 
ing to such associations a higher public estimation, even when 
conferring no additional privileges or powers. The legisla- 
ture, in yielding to such applications under a natural desire on 
the part of the members to gratify the wishes of their con- 
stituents, has disregarded a restriction which was intended by 
the constitution as a restraint upon unnecessary legislation." 



Public Papers of Govhrnor Hill. 93 

Unquestionably the existing voluntary association known 
as " Tlie Retail Grocers' Union of the city of New York," 
is a very worthy, reputable and meritorious organization, 
and there is no objection to its being properly incorpo- 
rated, and I am willing that it should be aided by all 
necessary general laws for such purpose. But the legisla- 
tion proposed by this bill is special in its character, and 

cannot be approved. 

DAVID B. HILL. 



VETO, ASSEMBLY BILL No. 215, INCORPORATING 
THE BROOKLYN RETAIL DEALERS' ASSOCIA- 
TION. 

State of New York. 

EXECUTIVE CHAMBER, 

Albany, March 19, 1886. 
To the Assembly : 

Assembly bill No. 215, entitled "An Act to incorporate 
' The Brooklyn Retail Grocers' Association,' " is herewith 
returned without approval. 

The reasons for such disapproval have been fully stated 
in a communication this day presented to the assembly, 
in regard to a similar bill entitled "An act to incorporate 
the Retail Grocers' Union of the city of New York." 

DAVID B. HILL. 
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VETO, ASSEMBLY BILL No. 7, RELATING TO 
APPEALS FROM COUNTY SUPERINTENDENTS 
OF THE POOR. 

State of New York. 

EXECUTIVE CHAMBER, ) 

Albany, March 19, 1886. ) 
To the Assembly : 

Assembly bill No. 7, entitled " An Act to amend chapter 
thirty-eight of the laws of eighteen hundred and seventy- 
two, entitled ' An Act providing for appeals from the 
decisions of county superintendents of the poor,' " is 
herewith returned without approval. 

The law already provides for appeals to the county 
court from decisions of county superintendents of the 
poor. This bill provides for an additional appeal from 
the county courts to the general term of the supreme 
court. It is believed that there is no necessity for such 
increased opportunity for litigation. 

The matters decided by superintendents of the poor 
relate principally to the settlement of paupers upon the 
various towns of the county, and usually involve only 
questions of fact, without any very serious questions of 
law. 

The theory of the existing law which limits appeals to 
the county courts and in effect makes their decision 
conclusive, is that such comparatively unimportant matters 
of litigation should not be foisted upon the general terms 
of the supreme court, which are already overcrowded with 
business, and that the county courts furnish a speedy, 
safe and sufficiently competent tribunal to properly and 
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satisfactorily dispose of all such questions. No good reason 
has been advanced why the law as it now stands is not 
well enough. It is better for all concerned that such 
questions should be summarily and speedily determined, 
and that the decisions of the county courts should be 
final and conclusive. 

The tendency of the times is towards excessive litigation, 
and it is not wise to encourage it. 

The legislation proposed by this bill seems ill-advised 

and undesirable. 

DAVID B. HILL. 



SPECIAL MESSAGE CONCERNING STREET 
RAILROADS. 



State of New York. 

EXECUTIVE CHAMBER, 

Albany, March 22, 1886. 



To the Legislature : 



I have this day approved Assembly bill, introductory 
No. 65 (not printed), entitled " An Act to secure 
adequate compensation for the right to construct, main- 
tain, use, operate or extend street railroads in cities and 
villages." 

With this announcement, a few suggestions pertaining 
to this important measure and other necessary legislation 
that should properly follow it, are rendered eminently 
appropriate. 

The legislature in 1884 passed what is known as the 
general street surface railway act. Among other things 
it provided that the local authorities of any city might 
" at their option " sell at public auction the franchises 
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of their streets for the operation of surface railways. 
The fact was recognized that such franchises, especially 
in the large cities, were valuable, and where there were 
rival applicants therefor, it was believed that the local 
authorities, having the interests of their municipalities at 
heart, would unquestionably avail themselves of this fair 
and honest method of disposing of such franchises. 

Governor Cleveland, in his memorandum approving that 
measure, said upon this point : 

" It is strongly urged that the bill should oblige the local 
authorities, in all cases, to put these franchises up at auction, 
and sell the same to the highest bidder. Such a provision 
might have resulted in no harm, though throughout the State 
in a large majority of cases, the price bid would have been 
nominal. The proposition that the sale at auction should be 
obligatory, gains much of its supposed force from the contem- 
plation of the condition of affairs in the city of New York. 
But this legislation is for the entire State, and with thfe adver- 
tisement of application for franchises provided for in the bill, 
and the competition which would follow, if the same were of 
value, and with a close regard on the part of the local author- 
ities to the interests of the people which they represent, the 
localities, I think, will be sufficiently protected. If the local 
authorities are determined to cheat and defraud their con- 
stituents by refusing to put up a valuable franchise at auction, 
they must, under this bill, do it in the broad light of day, and 
with a brazenness and boldness that would find a way to evade 
the most carefully framed law." 

It has been demonstrated that this discretionary power 
was unwisely conferred, and that the disposition of fran- 
chises at an open public sale should have been made 
obligatory. Valuable franchises in the city of New York 
have been practically given away "in the broad light of 
day, and with a brazenness and boldness " unparalleled in 
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the history of our municipalities. Recent developments 
have made clear, the frauds and crimes by which such 
results were accomplished. 

Instead of exacting compensation for the city, its recreant 
officials have made themselves the beneficiaries of their 
official action, and their votes, rather than the franchises, 
have been sold to the highest bidder. 

The particular facts are too familiar to require detailed 
repetition. It is enough to recall that the aldermen of 
that city refused to permit the city to avail itself of the 
power to dispose of the franchise of Broadway for what it 
would realize at an honest public sale, and, without 
exacting a dollar's compensation, the aldermen gave the 
franchise away to a corporation that had purchased the 
majority of the votes by which the outrage was consum- 
mated. This scheme for debauching the officials of the 
city and plundering the public, was successfully carried 
out. The mayor's veto of the iniquitous grant was speedily 
overruled at a special meeting hastily and irregularly called, 
and the conspiracy was executed by the aid of bogus 
injunctions, the sudden seizure of Broadway in the night- 
time, and the completion of the railroad before the honest 
people of the city had recovered from their amazement 
at the boldness and audacity of the conspirators. All this 
was done against the protest of the citizens, and in spite 
of the fact that millions had been offered the city by 
responsible parties for the same franchise. 

More recently the aldermen again refused to sell the rail- 
road franchises of its streets at a fair and open competition, 
and granted to a single corporation such franchises in over 
seventy-five miles of streets. This action was vetoed by 
the mayor, and the question of overruling such veto was 

7 
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pending at the time of the passage of the act which I 
have this day approved, and is still pending. 

The events to which reference has been made rendered 
necessary the prompt enactment of this bill. It makes 
compulsory upon the local authorities what was before 
discretionary, and provides that they must, as a con- 
dition of their consent, sell the franchises proposed to 
be granted, at public auction to the highest responsible 
bidder. It further provides that this provision as to 
public sales shall apply to all applications now pending 
to which consent has not been already finally given by 
the requisite local authorities, and by the latter part of 
section two of the act it is made also to apply to 
those cases wherein such consent of the local authorities 
has been obtained, but the consent of the requisite 
number of property owners is still lacking. 

There can be no reasonable objection to the general 
features of this measure. It is founded upon justice and 
common fairness and is alike beneficial to the munici- 
palities affected, as well as fair to rival railroad 
companies. 

The bill has been hastily formulated, and it is doubtless 
imperfect in some of its details. It does not seem to 
go far enough in all respec'ts. It should provide safe- 
guards for the purpose of enabling the municipal authori- 
ties to correctly ascertain the amount of the " gross 
receipts" upon which a percentage of compensation is to 
be based, and it should specifically regulate all the 
proceedings pertaining to the sales, and otherwise more 
fully protect the rights of the people. These amendments 
can be hereafter made. 

It is also possible that injustice may be done to some 
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railroads in different portions of the State by the opera- 
tion of the latter part of section two of the bill. The 
legislature may not have intended to disturb the status 
of those companies that had honestly, fairly and in good 
faith obtained the consent of the municipalities for an 
adequate consideration paid or agreed to be paid, and 
where no claim has been made that a greater compensa- 
tion was offered or could have been obtained. If this is 
so, the error can be corrected by supplemental legislation. 

Although it has been my usual course to require that all 
bills shall be fully and carefully perfected before their 
approval, so as to avoid the necessity of early amend- 
ment, yet, by reason of the advisability, if not absolute 
necessity of this bill becoming a law to-day, I deemed 
it my duty not to peril the measure by insisting upon its 
recall. 

The approval of this bill to-day will effectually prevent 
the consummation of the recently contemplated wholesale 
grants, and will protect the public from similar raids in 
the future. 

But the question is seriously presented for your 
consideration whether there is no redress for the past. 

Is it possible that the franchise of the greatest 
thoroughfare in America can be obtained by fraud, cor- 
ruption and bribery, and the people be obliged to sit 
idly by and contemplate the spectacle of the bribers or 
their convenient assignees in peaceable possession of 
their stolen franchise, enjoying the fruits of their 
wrong-doing ? 

The guilty parties may be punished criminally, but it 
seems equally important that the defrauded city should 
have an adequate remedy. It is believed that such 
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action should be taken by the legislature as will effect- 
ually prevent such schemes from resulting in any profit, 
and that will restore to the city the franchise that was 
stolen from it. The interests of public morality require 
that the holders of the booty, whether at first or second 
hand, should not be allowed to carry it off triumphantly. 

An effectual remedy is in the hands of the legislature. 
The corporation by or in whose behalf the board of alder- 
men was corrupted holds its charter at your discretion. 
" The Legislature may at any time annul or dissobie any cor- 
poration," formed under the General Railroad Act of 1850 
or the Street Surface Railway Act of 1884, is the language 
of the statute. It is plain, clear and decisive. It means 
exactly what it says. In addition to this the general law 
of the State applicable to all corporations (Title III, Chapter 
XVIII, first part of the Revised Statutes), provides that the 
charter of every corporation " shall be subject to alteration, 
suspension and repeal in the discretion of the legislature." 

The repeal of the charter and the dissolution of the cor- 
poration would vacate the stolen franchise. It would restore 
to the city of New York its own property of which it has 
been despoiled, and would afford a salutary lesson and 
establish a precedent valuable in all the future history of 
our State. Without additional legislation the courts seem 
powerless to render any effectual aid. There is need of 
heroic treatment, fearlessly and speedily applied. The 
people are looking to the legislature in this emergency, and 
it is necessary that the purpose to defeat this conspiracy of 
fraud, corruption and public robbery, should be conspicu- 
ously manifested. The more effectual and the more swift 
the measures of redress are, the more will such action 
redound to the honor of the State. 
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When an individual highwayman seizes his neighbor by 
the throat and robs him of his life and property, the 
law compels not only restitution of the property, but 
takes the life of the robber as well. For corporate high- 
waymen the same remedy exists and may be applied. 
The grasp of this corrupt combination of bribers upon 
the franchise which by collusion it has secured from the 
city of New York is such that only by the destruction 
of the corporation itself can release be obtained. Capital 
punishment is approved by divine and human laws, and 
the time seems to have come when the like principle of 
retribution must prevail and like justice be meted out to 
banded despoilers of the life, honor and property of our 

commonwealth. 

DAVID B. HILL. 



CONVICTS AND COMMUTATION OF SENTENCE — 
CIRCULAR LETTER RELATING THERETO. 

State of New York. 

EXECUTIVE CHAMBER, 

Albany, March 26, 1886. 

The attention of all officers charged with the adminis- 
tration of the criminal law is directed to the provisions 
of section 697 of the Penal Code, as amended by chapter 
68 of the Laws of 1886, which is as follows : 

" Section 697. Where a convict is sentenced to be impris- 
oned in a State prison or a penitentiary for a longer period 
than one year, the court before which the conviction is had 
must limit the term of the sentence having reference to the 
probability of the convict earning a reduction of his or her 
term for good behavior, as provided by statute, and assuming 
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that such reduction will be earned, so that it will expire 
between the month of March and the month of November, 
unless the exact period of the sentence is fixed by law." 

This section, as amended, went into effect March 25, 
1886. 

The copies of commitments to the various prisons and 
penitentiaries and the reports of commutation received 
each monch at the Executive chamber, show that ninety- 
five per centum of convicts earn the reduction allowed 
under the provisions of the statute. 

The wise and humane intention of the act above 
quoted, which aims at the release of convicts during the 
season of mild weather, and when the chances of employ- 
ment are the best, should be strictly observed. 

It is also proper that attention should be directed to 
section 2 of chapter 21 of the Laws of 1886, which pro- 
vides that in estimating commutation, all the terms under 
which a convict is imprisoned shall be construed as one 
continuing term. 

For the convenience of courts, tables, showing the amount 
of commutation which may be earned on a given number 
of years or fractions thereof have been prepared and issued. 

DAVID B. HILL. 
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IN THE MATTER OF THE CHARGES PREFERRED 
AGAINST THE COMMISSIONERS OF EXCISE, NEW 
YORK CITY. 

State of New York. 

EXECUTIVE CHAMBER, 

Albany, April 5, 1886. 

In the Matter of the Charges against William P. Mitchell, Nicholas 
Haughton and John J. Morris, Commissioners, etc. 

Take notice that the report of John N. Beckley, Esq., 

the commissioner in the above entitled matter, has been 

duly filed in the Executive Chamber, and you may be 

heard upon such report before me on the 14th day of April, 

1886, at 2 o'clock, p. M., at the Executive Chamber, in 

Albany. 

DAVID B. HILL, 

Governor. 

[The above notice was duly served upon the parties 
interested and the hearing was had on the date fixed ; but 
before the Governor had opportunity to examine all the 
testimony in the matter and prepare an opinion, the term 
of office of the Commissioners of Excise referred to 
expired by limitation, thus rendering further action on 
his part unnecessary.] 



104 Pu^Lio Papers of Governor Hill. 

State of New York, 
OFFICE OF THE CIVIL SERVICE COMMISSION. 



\ 



At a meeting of the Civil Service Commission held 
April 9, 1886, it was 

Resolved, That his Excellency the Governor be respectfully 
requested to modify the resolution approved on the 31st day of 
March, 1885, so that it shall read as follows: 

Resolved, That the names of persons on the eligible lists 
or registers on the 31st day of March, 1885, may be retained 
thereon for the purpose of appointment for two years from the 
time of their examination instead of one year as provided by 
Rule XIX. 

Approved April <), 1886. DAVID B. HILL. 



VETO, ASSEMBLY BILL No. 410. TO CHANGE 
THE NAME OF THE BYRON CONGREGATIONAL 
SOCIETY. 

State of New York. 

EXECUTIVE CHAMBER, \ 

Albany, April 9, i886. \ 
To the Assembly : 

Assembly bill No. 410, entitled "An Act to change the 
name of the 'First Congregational Society in the town of 
Byron,' " is herewith returned without approval. 

This act is not necessary. The legislature by chapter 
280 of the Laws of 1876, has provided a method whereby 
the name of this society can be changed upon proper appli- 
cation made to the courts. The intervention of the legisla- 
ture need not, therefore, be invoked. 

No special acts should be passed where the objects 
thereof can be obtained under general laws or upon appli- 
cation to the courts. „ . 

DAVID B. HILL. 
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VETO, ASSEMBLY BILL No. 236 — CANAL BRIDGE 

IN UTICA. 

State of New York. 

EXECUTIVE CHAMBER, i 

Albany, Aj/rii 9, 1886. \ 
To the Assembly : 

Assembly bill No. 236, entitled " An Act to authorize 
the superintendent of public works to construct a lift, hoist, 
swing or draw-bridge over the Erie canal upon Genesee 
street, in the city of Utica," is herewith returned without 
approval. 

This bill appropriates the sum of $10,000 for the purpose 
of constructing a new bridge over the Erie canal, upon 
Genesee street, in the city of Utica, upon a level with 
Genesee street, in the place of the present high bridge. 

The present bridge is in good condition and a new one 
is not required for any purposes of navigation or to sub- 
serve any interests of the State. The construction of such 
proposed bridge is not left discretionary with the canal 
authorities, but is made imperative. 

Although the bill was opposed by several citizens of 
Utica, who were represented at the hearing before me, yet 
it is probably true that a large majority of the citizens 
of that city favor the construction of this bridge at the 
expense of the State. It would unquestionably be a valuable 
local improvement, of considerable benefit to the property 
upon Genesee street adjacent to the bridge. If the present 
bridge was out of repair, or was not adequate for the pur- 
poses of the State, or any other good and sufficient reason 
existed which compelled the erection of another bridge at 
the present time, there would be no objection to the 
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construction by the State of a modern lift-bridge on the 
level of the street. 

The State, in building new bridges, should adopt modern 
improvements, and, as far as possible, accommodate the 
citizens of the cities and villages through which the canals 
pass. But the question is presented whether the State should 
take down good bridges and erect new ones simply and 
solely for the purpose of effecting a local improvement or 
benefit to the particular city or village interested. The 
State has not heretofore adopted any such general course. 
There are scores of bridges in the several cities and villages 
of this State, situate just as this one is, and if a precedent 
shall now be established, it will be difficult to resist the 
importunities and demands of those localities. I cannot be 
expected to approve this bill and not approve others of 
like character. 

The State has consented to changes of bridges by sub- 
stituting lift bridges on the level of streets for high ones, 
but the expense has usually been borne, in whole or in 
part, by the cities interested in the improvement. This is 
the course pursued in the city of Rochester and other 
places, and no exception can properly be made in favor of 
Utica. 

It already costs the people of the State over a million of 
dollars annually to maintain the present system of free 
canals, and localities situate remote from the canals keenly 
feel the burden of taxation imposed. It is unwise at the 
present time to unnecessarily add to those burdens. Until 
the State shall adopt some general and uniform system to 
be pursued in reference to the substitution of modern lift 
bridges for the present high bridges in the cities and vil- 
lages of the State, it is not advisable at this time to 
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establish a precedent which may prove a detriment to the 
State. 

The bill is also faulty in some of its details. The amount 
should be appropriated from the canal fund instead of the 
general fund. The comptroller has requested that this dis- 
tinction be observed by the legislature in making canal 
appropriations, but the suggestion has not been followed 
in this bill. 

The bill does not sufficiently provide for the payment 
of the expense of the operation of the proposed bridge 
by the city of Utica. The simple declaration that it shall 
be operated at the expense of tlaat city, is hardly adequate. 
The manner and methods of enforcing such claim should 
be specifically provided for. 

It is understood that there are other bills before the 
legislature in regard to new bridges which are awaiting 
the disposition of this bill. 

I requested the author of this bill to recall it for further 
consideration, but he did not deem it advisable so to do. I 
cannot approve it at the present time or in its present shape. 

DAVID B. HILL. 



VETO, ASSEMBLY BILL No. 87, RELATIVE TO THE 
PUBLIC PRINTING. 

State of New York. 

EXECUTIVE CHAMBER, \ 

Albany, April 13, 1886. | 
To the Assembly: 

Assembly bill No. 87, entitled "An Act to amend section 
one of title three, chapter eight, article first of part first of 
the Revised Statutes," is herewith returned without approval. 
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This bill seems to be for the benefit of the public 
printers, rather than in the interest of the general public 
who pay the taxes. It amends that part of the Revised 
Statutes which relates to the annual report of the comp- 
troller, and which in its present form has existed for many 
years, and has well fulfilled the purpose for which it was 
framed. By existing law the comptroller is required to 
exhibit annually to the legislature a complete statement of 
the public expenditures during the preceding fiscal year. 
The bill before me proposes that this complete statement 
shall, in addition, include " a detailed and an itemized state- 
ment of all sums for which warrants have been drawn," 
during the fiscal year upon funds in the treasury duly 
appropriated. 

The ostensible object of the bill is to secure publicity, 
by publication in a State document, of every item of 
expense in every department of the State government. If 
this is the real object, the bill fails in the following 
important particular : It does not provide for the publi- 
cation of a statement of all sums contained in vouchers 
that shall have been submitted to the comptroller, but 
only for the publication of a statement of the sums 
for which warrants shall have been drawn. The accounts 
of all insane asylums, deaf and dumb and blind institutions, 
houses of refuge, reformatories and the like, whose main- 
tenance is in part from earnings and receipts other than 
from the State treasury, are thus omitted from the scope 
of this bill. These expenditures are not included in war- 
rants drawn by the comptroller, and, therefore, though the 
vouchers of these institutions are submitted to him they 
are not reached by this bill. The State treasury, it must 
be borne in mind, contributes but a portion of the income 
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of the institutions named, and, while their vouchers for 
all expenditures are submitted to the comptroller according 
to law, such vouchers do not accompany the warrant of 
the comptroller drawn upon the treasurer. These warrants 
are drawn upon the requisition-receipt of the financial 
officer of the institution in whose favor the appropriation 
is made by the legislature and are accompanied by such 
receipt. 

On the other hand, the bill does reach a class of 
departments where the expenditures are largely for salaries 
of officials or wages of employes. These items are tens 
of thousands in number, and both in name and amount 
are well-known, and in most cases are regularly pub- 
lished in documents annually issued. Certainly no great 
public interest can be served by the publication of 
several volumes of names and figures, reproduced from 
semi-monthly, monthly or quarterly pay-rolls. To do 
this as required by the bill would necessitate the print- 
ing of the amount paid, and the name of every man 
employed in the prisons, on the canals and on the 
capitol, not once only, but as often as each employe 
was paid. These items alone; it is estimated, would 
make between four and five thousand pages of matter 
most expensive to put in type, and necessitating most 
careful preparation and proof-reading. 

If, however, any individual is curious in these matters, 
a detailed and itemized copy can be obtained from the 
comptroller upon the payment of a small fee, and this 
is already provided for by existing law. Should the 
legislature, or any of its regular or special committees 
seek like information, the comptroller's office is not far 
distant from the capitol, and the comptroller, nioreover. 



110 Public Papers of Governor Hill. 

is at all times ready to afford every facility for the 
examination of the records of his office, and is willing 
to make such copies of any of them as shall be desired 
by the legislature. 

A few of the imperfections of the bill, as well as the 
Heedlessness of the scheme, have thus been shown. The 
question of the additional expense involved is now to be 
considered. 

1. A compliance with the provisions of this bill would 
require the comptroller to make a copy of each bill and 
pay-roll hereafter presented from each of the departments 
included in this plan — and including also all the bills and 
pay-rolls presented during the last six months, the present 
fiscal year having begun October i, 1885. This, with the 
proof-reading of the thousands of printed pages, made up 
of names, articles, prices and extensions in figures, would 
require a very considerable increase in the clerical force 
of the comptroller's office. 

To meet the expense of this additional clerical force, no 
appropriation is made in the bill. 

2. But much the larger item of expense would be that 
of printing. A careful estimate has been furnished me by 
the comptroller's office, and from it, it is apparent that 
$25,000 would not more than meet the cost of the publica- 
tion of such a detailed and itemized statement as is con- 
templated. All the public documents of the State, 
comprising from thirteen to fourteen thousand pages, are 
now printed at a cost of about thirty thousand dollars. 
What this bill proposes to print would make a publication 
of from eight to ten thousand pages of most expensive 
matter (much of which would also appear in other State 
documents), and the cost certainly would not fall below 
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the figure of twenty-five thousand dollars heretofore named. 
There would be at least ten large volumes, containing each 
from eight to ten hundred pages of names, articles and 
prices, with extensions. For instance, the capitol pay-rolls, 
alone, if they should continue for the future as in the past, 
would occupy two thousand pages. I am of the opinion 
that the money of the people of the State can be used to 
much better advantage than in the publication of docu- 
ments which would rival patent office reports in bulk, and 
be far less interesting to the generality of the citizens of 
the State. 

For this large expense of printing no appropriation is 
made in the bill. 

The bill thus appears defective, extravagant and impracti- 
cable. It does not have the approval of the official to 
whose department it chiefly relates, and it would almost, 
if not quite, double the expenses of his office. After pains- 
taking examination I am forced to the conclusion that the 
enactment of this bill would not result in any reform, but 
would bring about a great, uncalled for and unjustifiable 
increase in the expenses of the administration of State 
affairs. 

A statute which has existed in its present form for over 
fifty years, and with the operation of which no fault has 
been heretofore found, may well be permitted to remain as 
it is. Certainly, at least it may so remain until some 
improvement is suggested not open to the serious objections 
that have here been pointed out. 

DAVID B. HILL. 
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VETO. SENATE BILL No. 213, INCREASING SALA- 
RIES OF CAPTAINS OF POLICE IN NEW YORK. 

State of New York. 

EXECUTIVE CHAMBER, | 

Albany, April 14, 1886. ) 
To the Senate : 

Senate bill No. 213, entitled "An Act to fix and determine 
the annual salary and compensation of captains of the police 
force in all cities of this State having, according to the last 
census, a population exceeding nine hundred thousand," is 
herewith returned without approval. 

This act increases the salaries of police captains in the 
city of New York, from two thousand to two thousand seven 
hundred and fifty dollars. I am inclined to think that the 
police captains of that city should receive a larger salary 
than two thousand dollars. The position is one of excep- 
tional responsibility and power, and they should be well 
paid for their services. I do not conceive it, however, to 
be my duty to pass upon that question. This act is 
objectionable because it is a mandatory law requiring that 
a certain fixed salary shall be paid, without reference to the 
judgment or desires of the local authorities of New York. 
The local authorities of that city are in the best position to 
judge of the merits and needs of all employees. The salaries 
of policemen, firemen, and positions of like character should 
be fixed and determined by some local authorities of that 
city within certain limits fixed by law. This principle has 
been violated in the past, but it is a proper time now to 
enforce it. 

I believe in home rule for cities, and that New York 
city should be governed at home, rather than at Albany, 
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especially in reference to mere questions of discretion. 
The amount that should be paid the police or firemen 
and like employees in New York city should be fixed and 
determined by the proper departments in that city, 
rather than at the capital. 

There would be no objection to this bill if it permitted 
the police commissioners, with the approval of the board 
of estimate and apportionment, to fix the salaries of 
police captains, with the restriction that such salaries 
should not be less than those now paid nor more than 
a figure to be named in the act. Such a measure I 
would cheerfully approve. It being my opinion that it is 
the proper time to insist upon the principle of permitting 
all such questions as the increasing of salaries and like 
matters of discretion, to be determined by the local authori- 
ties of the municipality affected, rather than in the method 
provided by this bill, I cannot approve this measure. 

I place my refusal to approve this bill distinctly upon 
this ground, not determining any other question involved. 

DAVID B. HILL. 

VETO, ASSEMBLY BILL No. 278, TO CREATE A STATE 
CAPITOL COMMISSION OF CONSTRUCTION. 

State op* New York. 

EXECUTIVE CHAMBER, 1 

Albany, April 15, 1886. f 
To the Assembly : 

Assembly bill No. 278, entitled "An Act making an appro- 
priation for continuing work on the capitol building ; 
constituting a board of commissioners of construction of 
the capitol ; regulating their powers and duties, and abolish- 
8 
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ing the office of the commissioner of the new capitol and 
the board of advisory commissioners of the capitol," is 
herewith returned without approval. 

The bill legislates out of office Isaac G. Perry, the present 
capitol commissioner, who has had charge of the construc- 
tion of the capitol during the past three years. He is 
removed without any charges having been presented against 
him, in the absence of any investigation or hearing, and in 
face of the conceded fact that he is an honest man and a 
faithful and most competent architect and builder. The 
place was unsolicited on his part when he was originally 
appointed, and it was accepted at considerable inconvenience 
and personal sacrifice, and in the belief that he would be 
permitted to finish the capitol. After having served the 
State conscientiously and satisfactorily, and when his own 
private business has been disarranged, he, an experienced 
builder, is set aside in an offensive manner to make room 
for a so-called non-partisan commission, composed of four 
partisan officials possessing no experience or qualifications 
for the work to be performed. 

In the place of a skilled and practical architect and 
builder, a new commission is substituted, consisting of 
four officials, to wit, the Governor, lieutenant-governor, the 
speaker of the assembly, and the temporary president of 
the senate — three lawyers and one manufacturer — wholly 
unacquainted with the art of building and ill-adapted for 
the management of public works, and this commission is 
given sole charge of the construction of the capitol, includ- 
ing the employment of workmen, and the purchase of the 
necessary supplies and materials. It would seem as though 
the necessities of the State are not so pressing as to require 
these State officials to assume such onerous and inappro- 
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priate duties. Neither tiie Governor of the State nor the 
lieutenant-governor, nor the honorable and dignified pre- 
siding officers of its legislature should be compelled to 
engage in the task of employing workmen or purchasing 
supplies for the capitol or for any other public work. Yet 
this bill contemplates the performance of just such services. 
I am sure that neither the Governor nor lieutenant-governor 
desire or seek any such opportunity, responsibility or 
patronage. 

All of the proposed commissioners, except the Governor, 
reside away from Albany, and the principal burden of man- 
agement or over-sight would necessarily fall upon him the 
greater share of the time, and he may very properly 
protest against his department being turned into an employ- 
ment bureau. Neither he nor the other proposed com- 
missioners possess the necessary qualifications for the conduct 
or management of a great mechanical work, and it seems 
ridiculous and absurd to impose such a responsibility 
upon them. 

There exists no necessity for any such unreasonable 
measure as this, and it is hard to believe that it reflects the 
deliberate judgment of the legislature. It is conceded 
that it is the product of a party caucus, and that it was 
passed as a political measure at the arbitrary dictation 
of such caucus and against the better judgment of sev- 
eral of the most intelligent members of the majority, 
who reluctantly voted for it, but made arguments against 
it. That it is a political measure, designed to secure 
partisan advantage and patronage cannot be disguised. 
Its political nature cannot be concealed, and there was but 
little attempt to do so during its progress through the 
legislature. In fact, it was boldly asserted by the advocates 
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of the bill before an assembly committee, that its object 
was to secure a share of the " patronage " incident to the 
construction of the capitol, and that there must be " a 
division of patronage, or no appropriation." The doctrine 
of legislation for the sake of " spoils " was never more 
unblushingly advocated. 

It was urged by the promoters of the bill that all the 
bosses, clerks, watchmen, foremen, mechanics and laborers 
should be divided equally between the two principal politi- 
cal parties, and a commission consisting of partisans — two 
from each party — should be selected to personally see to 
it that such equal division was secured and maintained. 
In other words, a non-partisan commission (so-called) is 
created for the very purpose of fostering partisanship. 
Instead of forbidding any distinction to be made on account 
of a laborer's political opinion, such distinction is to be 
observed and exact equality of partisan representation is to 
be maintained among the employees. 

This would require the commissioners of construction to 
call the roll every morning to ascertain whether there were 
not a few more Democrats than Republicans among the 
laborers, and to adjust the difference if any exist. This is 
the theory of the bill, and it is gravely threatened that if 
such a programme is not assented to by the Executive, there 
shall be no appropriation whatever, and the work upon the 
capitol shall cease. 

A most dangerous doctrine, and one liable to lead to 
serious complications between the different departments of 
the State government is thus asserted. The Executive of 
the State might with equal propriety (if like considerations 
of partisanship were to govern his official actions) refuse 
his approval of appropriations for the department of public 
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instruction, the superintendent of state prisons, or any other 
department under the control of his political opponents, 
unless the employees of such department should be equally 
divided between the two political parties, and thereby 
recklessly stop the public business and block the wheels of 
government. No such attitude has ever before been 
assumed by either legislature or Executive. It was but a 
few weeks ago when the Executive approved a bill which 
placed in the hands of the Republican superintendent of 
state prisons the enormous sum of eight hundred thousand 
dollars to be disbursed by him in the management of his 
department. The Executive did not insist, as a condition 
of such approval, that the agents, guards, clerks, watchmen 
and other employees and laborers in and around the prisons 
of the State should be divided between the two parties. 
There was no attempt to solicit or coerce any patronage 
whatever. Appropriations were approved by him last year 
for the quarantine commissioners, the State board of 
charities, the board of regents, and several other depart- 
ments under the control of the Republicans, and in which 
scarcely a single Democrat was employed, and no division 
of patronage was suggested or expected. 

The present legislature has in its employ a large force 
of employees, consisting of clerks of all kinds, doorkeepers 
and assistant doorkeepers, sergeant-at-arms and assistants, 
postmasters and their clerks, messengers and clerks of 
committees, librarians and assistant librarians, superintend- 
ents of documents and janitors, all of whom are Repub- 
licans and for the payment of whose wages an 
appropriation is expected to be approved by the Execu- 
tive without question or hesitation. In addition to this 
array of faithful partisans, there has been inserted a new 
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source of political patronage by the creation by the 
legislature of a corps of bogus "stenographers" employed 
at large expense but in conceded violation of law. The 
minority has not asked for any share of legislative 
patronage, but admits that it may be controlled by the 
party in power in the legislature. Neither the Executive 
nor the Democratic members have endeavored to " strike " 
in regard to any appropriation for the support of any 
of the departments of the government, in order to obtain 
any share of its patronage, but have cheerfully voted 
^and approved whatever amount was deemed necessary 
for their proper maintenance. Yet because of the paltry 
excuse that it is claimed that there have been employed 
upon the capitol a larger number of Democratic than 
Republican workmen, the present system of management 
must be entirely overhauled and changed, Mr. Perry 
must be dismissed, a partisan board must be created, 
and an appropriation for the continuance of the work 
must be made to depend upon compliance with such 
conditions. It does not seem possible that such a 
position can meet the approbation of the " sober second 
thought " of the legislature. 

There ought not to be any difficulty in regard to the 
performance of public duty in these matters. The legis- 
lature should appropriate whatever sums may be needed 
for any of the departments of the State, or for any 
necessary public work in progress of completion, irrespect- 
ive of the political complexion of such departments or 
the politics of those intrusted by law with the charge of 
such work. The fact should be recognized that such 
authorities who are responsible for the conduct of their 
departments or for the work in hand, maj"- employ as work- 



Public Papers op Oovernob Hill. 119 

men whomsoever they please, irrespective of their politics, 
and may select them all from one party or all from the 
other as they may see fit. So long as the public work 
shall be faithfully and honestly performed, the political 
opinions of the workmen should be an immaterial matter. 
This is the only safe rule to follow, and any departure 
from it leads to difficulty and embarrassment, and invites 
retaliation, especially where the Executive and the legisla- 
ture are of opposite politics. The Republican superin- 
tendent of State prisons, although appointed by a 
Republican governor many years ago, should receive what- 
ever appropriations may be necessary to enable him to 
properly conduct his department, no matter what employees 
he may select, whether all from one party or all from the 
other, or divided as may suit his discretion; and the same 
course should be pursued in reference to the superintend- 
ent of the capitol appointed by a Democratic Governor. 
Such superintendent should not be hampered, restricted or 
embarrassed by dictation as to whom he should employ, 
any more than any other official or department. So long as 
the capitol requires completion, an appropriation should 
be made for it in the usual way without delay or 
hesitation, the same as other necessary appropriations are 
made. But instead of making such appropriation, the 
scheme contained in this bill is devised, and any appropria- 
tion whatever is made dependent upon the approval of the 
whole bill. It is an attempt to legislate in an appropria- 
tion bill, and thereby engraft upon it objectionable provisions 
which shall accompany the appropriation and thus compel 
the Executive approval of the whole bill or the loss of the 
appropriation. There should be no such legislation in an 
appropriation bill. There should be an appropriation made 
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upon its own merits alone. If, for any reason, it is desira- 
ble that the law relating to the system of construction 
shall be changed, let such a bill also be passed on its own 
merits, if any it has. The two matters should not be 
blended together, and the failure of one should not be per- 
mitted to endanger the other. 

If this system of political legislation shall be inaugurated 
in connection with needed appropriations, the legislature 
might make an appropriation for the Governor's salary 
conditioned upon the legislature being permitted to name 
his private secretary or the messenger in his office. If 
proper appropriations are to be withheld, because of alleged 
or fancied grievances against any department or public 
official, there is an end to good government and an orderly 
administration of public affairs. 

Biit, in fact, there is no cause for complaint against the 
present capitol commissioner. He is not a politician, and 
never has been. In his employment of workmen he has 
made no distinction on account of politics. He has refused 
employment to more Democrats than Republicans. At 
least five times as many men have applied for work as he 
has been able to employ (the number which he can employ 
being limited to seven hundred), and this always creates 
some complaint and criticism. Carefully prepared estimates, 
made after diligent inquiry, show that (as near as the 
politics of the workmen can be ascertained) almost three- 
eighths of those employed on the capitol have been Repub- 
licans. This is a greater proportion of Republicans than is 
usually found among an average gathering of laboring 
men. But whether there has been a greater number of one 
party than the other employed, is not the question. It is 
a question whether necessary appropriations for public 
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buildings are to be arbitrarily withheld, if it happens that 
an exact equality, politically, is not maintained among the 
workmen employed. That Mr. Perry has conscientiously 
sought to discharge his duties properly admits of no ques- 
tion. It is firmly believed that the people of the State 
have confidence in his capacity and integrity, and that they 
do not desire to have him displaced because of any mere 
local controversy in Albany city in reference to patronage. 

It will be a matter of regret if, by reason of a disagree- 
ment between the legislature and the Executive as to the 
proper system under which the capitol should be con- 
structed, there should be an entire failure of any appropri- 
ation. The best interests of the State require that the 
capitol, now nearly completed, should be speedily finished. 
A faithful force of excellent workmen, who have already 
been idle for the last two months awaiting the dilatory 
action of the legislature, deserve steady employment, and 
their interests should not be ignored. 

But it may well be doubted whether, if this bill should 
be permitted to become a law, there would not inevitably 
arise another disagreement equally serious and disastrous 
under the peculiar provisions of this bill. It contemplates 
the employment by the commissioners of construction of a 
superintendent, who is, however, only to have such powers 
and authority as may be expressly, from time to time, con- 
ferred upon him by them. He must be appointed by the 
concurrence of a majority of the commission. At the 
outset there is likely to arise a grave difference, as 
the Governor and lieutenant-governor, having confidence in 
the capacity and integrity of Mr. Perry, would unquestion- 
ably seek to retain him as superintendent, rather than take 
the risk of the selection of a new or inexperienced man, 
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while the other commissioners, no matter what their 
private opinions be, or in how complimentary a manner 
they may have spoken in the past of Mr. Perry's peculiar 
qualifications for that position, could not with propriety 
vote to retain him, having just voted as members of the 
legislature to turn him out. They could not well stultify 
their own actions or deliberately disregard the expressed 
wishes of the majority of the legislature. Hence there 
would arise a " dead-lock " at the threshold of the proceed- 
ings of the commissioners, which might prevent the com- 
mencement of any work whatever. Rather than have a 
commission which would be in constant variance, and 
which could only harmonize by making " deals " with 
each other with a probability of differences arising 
which would prevent the resumption of work alto- 
gether, it is better that no commission whatever 
should be created and that the present law should 
remain as it is. A " dead-lock " between the legislature and 
the Governor, while greatly to be deplored, and which 
should be avoided, if possible, by honorable mutual con- 
cessions, is no worse and no more detrimental to all the 
interests involved than a " dead-lock " after the creation of 
a commission. In either case the work must cease, and 
the completion of the capitol be delayed, and if the course 
now assumed by the legislature is insisted upon, one result 
seems as inevitable as the other. If there must be an 
irreconcilable disagreement upon a matter of this kind, it 
may as well come now as at any other time. 

It may be safely asserted that a commission, if created 
at all, should not be created so as to need to be changed 
every year or so. Last year the legislature established an 
" advisory " commission for the capitol, in which was 
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included, among other officials, the president of the senate 
and the attorney-general. The election last fall having 
resulted in the selection of a Democrat as president of the 
senate, the Democratic attorney-general is dropped in this 
bill and the Republican temporary president of the senate is 
substituted in his place. Another year the political com- 
plexion of the assembly may change (an event not unlikely 
to occur) and then in order to preserve the alleged non- 
partisan character of the commission, another change would 
have to be made by the substitution of some other Repub- 
lican State officer, if one can then be found. As a last 
resort there would have to be selected the superintendent 
of public instruction or one of the judges of the Court of 
Appeals. 

A changeable commission is neither desirable nor neces- 
sary. The history of the capitol prior to 1883, illustrates 
the fickleness of all legislation upon this subject. Every 
year or two then witnessed a change in the system or 
personnel of management, for which each party was more 
or less responsible. Commissions were created, and alter- 
nately increased or diminished and then finally abolished, 
only to be renewed again. A change was made whenever 
a supposed party advantage was to be obtained. Nearly 
every State official was at one time or another a member 
of such commission. There had been commissions of State 
officers and of private citizens — partisan commissions and 
non-partisan commissions, one succeeding the other in rapid 
succession. At one time the list of elective State officers 
had been exhausted or were not considered of the right 
politics, and the auditor or mere clerk of the canal depart- 
ment was resorted to, a selection which seemed as ridicu- 
lous as it was inappropriate. These constant changes of 
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management hindered and delayed the completion of the 
capitol and bore fruits of extravagance and abuses. Gov- 
ernor Dix first called attention to this subject, and in his 
message of 1874 suggested a remedy. He recommended 
that the construction of the capitol be placed in charge of 
a single competent builder, with full power unhampered by 
commissions of any kind. The legislature, however, at that 
time did not act upon his advice. But in 1883, his recom- 
mendation was adopted by the legislature, it having then 
been renewed by Attorney-General Russell, then a member of 
the capitol commission. An act was passed abolishing all 
commissions and placing the entire construction of the 
capitol in charge of a single responsible head, who should 
be a practical, experienced and competent architect nnd 
builder, to be appointed by the Governor, by and with the 
advice and consent of the senate. The measure was an 
eminently meritorious one. It passed the assembly by a 
large majority, and there was not recorded against it a 
single dissenting vote in the senate. At the adjournment 
of the session, the Republican members of that legislature 
issued an address to the people in which they spoke of 
the change as " a reformation in the manner of construct- 
ing the capitol,*' and one as " wise for the State," and 
denied that the Democratic party was entitled to any 
particular credit over the Republican party for the pass- 
age of the measure, because it had been " suggested in 
advance of legislation by a Republican — the attorney- 
general." It is to the repeal of that legislation thus orig- 
inally suggested by Governor Dix and seconded by Attorney- 
General Russell, that I most strenuously object. It is 
immaterial whether it was a Republican or a Democratic 
measure. It is sufficient that it was a wise measure and 
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has proved beneficial to the State. The building of the 
Capitol has progressed under it with economy, with reason- 
able rapidity and with unquestioned honesty. The propriety 
of having one responsible head in charge of the construc- 
tion has been made clearly apparent, and the interests of 
the State will not be subserved by any change. Whether 
or not Superintendent Perry, or some other competent 
builder, shall be placed in sole charge is not the only ques- 
tion now involved. There is a principle at stake, and that 
principle requires that the construction of a great public 
work should be placed under the control of one competent 
head with full power in the premises. There should not be 
any commission to hamper and annoy him, especially a 
commission composed of State officers, a portion of whom 
are already over-burdened with duties, and none of whom 
are specially qualified for the proper discharge of the 
duties of such a position. 

By the terms of this bill the superintendent who is per- 
mitted to be appointed, has no power whatever, except 
when specially conferred by a majority of the commis- 
sioners. He is not even allowed to appoint his own 
deputy, that power being reserved to the commissioners 
themselves. The commissioners may thus appoint as 
deputy a person obnoxious to the superintendent, one in 
whom he has no confidence and with whom he may desire 
to have no relations, thus leading to jealousy, rivalry and 
bickering. The fickleness of legislation is further illus- 
trated when it is stated that last year the legislature 
expressly prohibited Superintendent Perry from having any 
deputy whatever, and this "year a deputy is particularly 
provided for, but his appointment is reserved to the com- 
missioners themselves. It would seem as though the legis- 
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lature of the State of New York ought to be able to find 
one architect in whom it would have sufficient confidence 
to intrust with the sole construction of the capitol, 
including the selection of his own deputy. 

The act of 1883 was not designed as a temporary 
expedient, but was intended to inaugurate a settled policy 
on the part of the State, and the system then devised, 
should not be changed for lighter or trivial reasons. It 
was considered as a remedial measure and one that should 
continue until the completion of the capitol. The Demo- 
cratic party in 1883 had the Executive and both branches 
of the legislature and could have enacted any system it 
pleased, but the action which it took was not to obtain 
any political advantage but to establish a settled and per- 
manent management for the construction of the capitol. 
Had the election last fall resulted differently, the Repub- 
lican Governor could have named as superintendent a new 
architect and builder (with the consent of the senate) had 
he deemed it his duty so to do. It is safe to assert that 
had a Republican Governor been elected the present meas- 
ure overturning the system originated three years ago, 
would never have been presented or passed. 

It is believed that this bill has been persistently urged 
upon the legislature by a small clique of Albany politicians 
who have not been able to control or manipulate Superin- 
tendent Perry or to use him for their political purposes, 
and who fancied that its passage would be to their 
advantage. There is no demand for it in any other portion 
of the State. The assertion that the " patronage " of the 
capitol controls the elections -in Albany city is untrue. 
Albany is a Democratic city, and has been for many years, 
and the greatest victories of that party have been obtained 



Public Papers of Governor Hill. 127 

when there was no work in progress upon the capitol, or 
when the control of it was in the hands of the opponents 
of the Democratic party. The recent municipal election is 
evidence of that fact, when a larger majority was obtained 
for the Democratic ticket than for many years, and there 
has been no work on the capitol for over two months. 

It is also believed that this measure was devised by its 
authors with the idea of making the same so objectionable 
to the Executive that he would be compelled to veto it, 
and its passage was delayed for over three months, so as to 
enable it to reach the Executive chamber just before the 
recent charter election, thereby hoping to compel the 
Executive to approve it or be forced to veto it a few days 
before such election, when it was anticipated that a clamor 
of discontent would be raised which might inure to the 
political advantage of a few politicians of Albany. The 
scheme, if any such existed, has miscarried, and the bill is 
permitted to be disposed of upon its merits, without regard 
to local considerations of any character. 

Irrespective of the question of principle involved in this 
measure, it is objectionable in many other respects. 

The amount appropriated is wholly insufficient to 
properly carry on the work, being but a little over five 
hundred thousand dollars. A careful estimate, which I 
have had made, shows that nearly half of the sum appro- 
priated must be used for the purchase of materials, leaving 
an amount to be used for labor which will be scarcely 
sufficient to keep the usual force of workmen employed 
for over ninety days. If the work must cease in ninety 
days, it might as well not be begun at all. It should be 
borne in mind that, by the restrictions contained in the 
bill, not a dollar can be expended on the outside of the 
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building ; the work upon the tower must stop ; the capitol 
park must continue in its present neglected condition ; and 
the capitol approaches must remain uncompleted. These 
were unnecessary and unbusinesslike restrictions. The 
whole work should be progressed at once in the interest of 
economy and propriety. Under this proposed appropria- 
tion very few stonecutters could be employed, and other 
workmen would soon have to be discharged. 

It has been asserted that if this bill should be approved, 
another and larger appropriation would be made. The 
future can only be' judged by the past. The record shows 
that amendments were offered in each house increasing the 
amount of the appropriation, but they were repeatedly voted 
down bv a party vote. It cannot be anticipated that appro- 
priations for a single object will likely be made by piece-meal. 
There has been manifested a disposition from the commence- 
ment of the session to refuse any adequate appropriation. 
The amount mentioned in this bill was originally one mil- 
lion five hundred thousand dollars, but there was evidently 
no intention to insist upon any such sum, and the figure 
was gradually reduced from time to time until it reached 
its present wholly inadequate amount. 

The record further shows that many of those who voted 
for this bill made arguments against making any appro- 
priation whatever for the completion of the capitol and 
desired to have the work suspended for a few years. 
They could not have accomplished their object better than 
by the passage of this bill. The amount appropriated is so 
small and insufficient, the restrictions are so unusual and 
inappropriate, and the system inaugurated is so full of 
defects that it is equal to no appropriation at all, and is a 
measure that might well have been advocated by those 
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who were opposed to finishing the capitol. The measure is 
so inadequate to meet what is needed that the bill might 
well be entitled " An Act to hinder, delay and prevent the 
completion of the capitol." 

The bill contains many unnecessary provisions. It was 
deemed the part of wisdom to provide that the commis- 
sioners of construction should not contract any debt or 
incur any liability in excess of the amount appropriated. 
This has been the law of the State since the year 1876, 
applicable to all officials. (See chap. 192 of the Laws 
of 1876.) 

The bill further provides that the commissioners in the 
employment of workmen should give a preference to honor- 
ably discharged soldiers and sailors. It would be their 
duty so to do without any such provision. There are 
already two enactments of substantially the same import, 
requiring this to be done. (See chaps. 312 and 410 of the 
Laws of 1884.) It does not make this obligation any 
stronger by reiterating it in another statute. It does not 
do any more for the soldiers than has already been done. 
There could have been no object for the unnecessary inser- 
tion of this provision, unless it was desired to create the 
impression that the bill was peculiarly in the interest of 
the soldier, when in fact it confers upon him no right 
which he did not previously enjoy. 

The bill contains an unconstitutional provision (section 6). 
It provides that the commissioners shall be allowed and 
paid their "disbursements and expenses" as such commis- 
sioners. This is intended to include personal expenses of 
the commissioners while traveling to attend the various 
meetings of the commission, and while at Albany or else- 
where on the business pertaining thereto. The State ofHcials 
9 
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who are named as commissioners are made such not as 
individuals, but by virtue of the offices they hold. They 
are commissioners ex-offici.o. The constitution regulates 
their compensation, which is deemed to include their per- 
sonal official expenses. The legislature cannot add to their 
compensation in any manner, either in the shape of 
" expenses " or otherwise. The imposition of new duties 
upon them makes no difference. It is believed that the 
provisions of the Constitution are sufficiently explicit to 
prevent any one of these officials from being compen- 
sated or reimbursed on account of his personal expenses, 
but whether or not this be so, they clearly prevent either 
the Governor or lieutenant-governor from receiving any 
such reimbursements. The Governor's salary is fixed and 
determined in the constitution, and he must accept it as a 
full compensation for all the duties he is required to per- 
form. If he is required to travel from his home or from 
Albany on executive business, he must pay his own 
expenses. Formerly the lieutenant-governor received mile- 
age fees for traveling expenses as a member of different 
boards, but the constitution was amended to cut off any 
such reimbursement and his salary was increased and it is 
declared that he " shall not receive, or be entitled to any 
other compensation, fee, or perquisite for any duty or 
service he may be required to perform by the constitution 
or by law." This provision cannot be evaded or legislated 
away. There are decisions in this and other States upon 
this question which conclusively demonstrate the unconsti- 
tutionality of the sixth section of this bill. 

The bill is full of imperfections and inconsistencies from 
the first section to the very last. The last section provides 
that " this HCt shall take immediately," What it is expected 
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to " take " is not disclosed. It has taken the legislature 
three months in which to pass it, and it would naturally 
be presumed, at least the last section of the bill would be 
free from defects. This error of composition or engrossing, 
whichever it is, seems to have escaped the vigilant eye of 
the new committee on revision of the assembly. 

I am compelled by my sense of duty to the State, to 
return the bill for further consideration on the part of 
the legislature. Last year, rather than that the work upon 
the capitol should be suspended and thus delay its early 
completion and throw out of employment a large number 
of worthy workmen, I, in form, approved a bill relating to 
the capitol, which in fact did not meet my approbation. 
That bill, while objectionable in many respects, did not, 
however, violate the principle stated for which I contend, 
to wit : That the construction of the capitol should remain 
in charge of a competent architect and builder appointed 
by the governor of the State, and that such builder should 
be left free from control by any commission in every 
essential particular. This bill does violate that principle, 
and for this and the other reasons stated, it cannot con- 
sistently be approved. 

DAVID B. HILL. 
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VETO, ASSEMBLY BILL No. 385, PROVIDING FOR A 
LOCK-UP IN THE TOWN OF COLTON. 



State of New York, 
TIVE Ca 
Albany. April i 



EXECUTIVE CHAMBER, ) 

6, 1886. \ 



To the Assembly : 

Assembly bill No. 385, entitled " An Act to allow the 
town board of the town of Colton, in the county of 
St. Lawrence, to hire, purchase or erect a lock-up," is 
herewith returned without approval. 

By chapter 513 of the Laws of 1872 provision is made 
by a general statute for building and maintaining lock- 
ups in the several towns of the State. There seems to 
be no necessity for the present bill. The electors of the 
town, by the law aforesaid, have ample power to 
determine upon the necessity and provide for the erec- 
tion of the lock-up. If more power is needed in town 
boards in respect thereto, or if for any reason the present 
law is too limited, the proper remedy would seem to be 
by amendments to the general statute. Special legislation 
should be avoided whenever and wherever possible. 

If the town of Colton needs the relief asked for, it 
should be sought under the general law, or, if that is 
inadequate, it should be amended so as to meet this 
and similar wants in other towns of the State. I cannot 
approve this bill for the reasons stated. 

DAVID B. HILL. 
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MEMORANDUM FILED WITH ASSEMBLY BILL 
No. 230, FIXING THE SALARY OF THE CLERK 
OF MONROE COUNTY. APPROVED. 

State of New York. 

EXECUTIVE CHAMBER, ) 

Albany, Ajiril 24 1886. ) 

Memorandum filed with Assembly bill No. 230, entitled " An Act 
to make the office of county clerk of Monroe county a salaried 
office., and regulating the management of said office." Approved. 

This bill changes the system of conducting the office of 
county clerk of Monroe county from a fee office to a sala- 
ried one. It fixes the salary of the county clerk at the 
sum of six thousand dollars, which sum is to be audited 
and allowed by the board of supervisors of the county. 

Last year I declined to approve bills relating to the 
county clerk and register of Kings county, which involved 
a like change of system, because the bills were defective in 
not having a definite salary fixed in them. I placed my 
disapproval of those bills distinctly upon that ground and 
upon no other. This bill is free from that objection, 
and I have no hesitation in approving the same. 

The propriety of the change is regarded, by some people 
as an experiment, but as the people of Monroe county 
seem desirous of trying such experiment, and the bill 
being perfect in form, I have no objection to their doing so. 

The bill is similar to one approved by me last year 

relating to the office of the county clerk of the county of Erie, 

which was free from the objection contained in the Kings 

county bills. 

DAVID B. HILL. 
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VETO, ASSEMBLY BILL No. 93, TO AMEND THE 
CODE OF CIVIL PROCEDURE, RELATIVE TO 
APPEALS TO THE COURT OF LAST ' RESORT. 

State of New York. 

EXECUTIVE CHAMBER, 1 

Albany, April 26, 1886. \ 
To the Assembly : 

Assembly bill No. 93, entitled "An Act to amend the 
Code of Civil Procedure," is herewith returned without 
approval. 

This act increases the cases in which appeals can be 
taken to the Court of Appeals. It provides for appeals to 
that court where the order or judgment appealed from 
relates " to the rights, duties or liabilities of public 
officers," even though the matter in controversy amounts 
to less than five hundred dollars. This enlarges very 
greatly the cases in which appeals can be taken to the 
Court of Appeals, and no good reason for such change 
seems to be apparent. It does not appear to be desir- 
able that every question relating to public officers should 
be permitted to be passed upon by the highest court in 
the State. I cannot learn that any particular injustice 
has been done in the past under the existing law, and it 
should not be changed unless some good result is likely to 
be attained. It looks as though this amendment was 
intended to reach some particular case which may be pend- 
ing in the courts, and, if so, it ought not to become a law. 
The calendar of the Court of Appeals is already over- 
crowded with important cases, and until the legislature 
shall provide some proper remedy for its relief, it is not 
deemed wise to increase its appellate jurisdiction. 

DAVID B. HILL. 
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VETO, ASSEMBLY BILL No. 274, INCORPORATING 
THE ULSTER COUNTY LOAN AND TRUST 

COMPANY. 

State of New York. 



EXECUTIVE CHAMBER, 
Albany, April 26 



26, 1886. ) 
To the Assembly : 

Assembly bill No. 274, entitled " An Act to incorporate 
the Ulster County Loan and Trust Company of the city 
of Kingston, New York," is herewith returned without 
approval. 

The purpose of this special act is to create a corpora- 
tion of that particular kind known as a loan and trust 
company. If the necessity exists for an addition to the 
number of such corporations already in operation in this 
State, a general law should be enacted for that purpose. 
There are at present general laws providing for the 
organization of banks, of insurance companies and of 
manufacturing corporations in great variety, and no good 
reason exists, and no great difficulty stands in the way 
of extending the list of general laws so as to cover the 
incorporation of loan and trust companies. The legisla- 
ture is continually importuned to pass special legislation 
of the character of this bill, and so long as no general 
law is placed upon the statute books that importunity 
will continue. 

This bill before me, as well as several others which 
are now before the legislature, authorizes, in effect, the 
doing of a banking business, and for that general reason 
I am of the opinion that none of the bills referred to 
should become laws. 

As a matter of fact most of the trust companies now 
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doing business in this State engage in direct competition 
with the banking associations while subject to but few of 
the restrictions properly surrounding the latter. The dis- 
tinction between the two classes of corporations is more 
of a theoretical than practical character. Trust companies 
as existing are organized under special charters, and their 
business is primarily to hold funds in trust and act in 
fiduciary capacities. Their capital, which ought to be large, 
should, with their deposits, be invested in the best securities. 
Banks of deposit and discount, on the contrary, are 
organized under a general law, as required by the State 
constitution (article VIII, section 4) ; the theory being that 
all who wish to do a banking business should be enabled 
to do so upon an equality, with like privileges and liabilities 
and under uniform restraints. And while the legislature 
has the entire discretion of creating other corporations 
other than banks by special charter, yet " equality between 
corporations themselves as well as equality between corpo- 
rations and individual citizens, so far as the latter was 
practicable, was in the minds of the convention in framing 
this part of the constitution." 

So far as can be learned there does not exist any pressing 
necessity for the organization of additional trust companies, 
particularly by special act. It is only because their vaguely 
expressed general provisions permit the corporators to 
exercise powers in addition to those given by law to banks 
of deposit and discount, that demand is made from year to 
year for their incorporation. Of the number of charters 
granted by the legislature during the past few years, but 
few have entered upon active business, which would seem 
to indicate an ulterior purpose in procuring the franchises. 
It is a fact, as I am informed by the superintendent of the 
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banking department, that one of the most recently granted 
trust company's charters is now being persistently offered 
for sale at the sum of $3,000. 

Trust companies, too, seem to be specially favored as 
regards taxation. In New York city the assessed value of 
the capital of the seventy-five banks of deposit and dis- 
count, after allowing all legal deductions, is given at 
$60,746,294; while the actual par value of the same is but 
$64,337,700. On the other hand the trust companies of 
the city with actual capital $12,775,960- are reported therein 
with but $156,506 of the assessed value of capital. 

To show how careful the legislature was in incorporating 
the first trust company in this State, the following quo- 
tation is given from its original charter: " And also provided 
that nothing in this act shall be so construed as to 
authorize the said corporation to receive any deposit or 
deposits nor to discount any promissory note, bond, due 
bill, draft, or bill of exchange, nor shall it be so construed 
as to allow any banking privileges or business whatever." 
But by a liberal construction of the powers conferred by 
an amendment, the company holds to-day deposits of 
upward of I2 1,000,000. By no possible interpretation of 
the provisions of the amendatory act is authority to receive 
general deposits granted and yet there is reason to believe 
that no inconsiderable portion of the aggregate deposits 
held are of that character. And what is true in the case 
cited is true in the instance of several other companies of 
like character. 

The amendment to the constitution in 1874 prohibiting 
the granting of charters to savings banks was necessitated, 
because careless legislation had permitted the creation of 
charters which contain provisions whereby the money of 
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depositors was jeopardized through hazardous investments. 
In this connection it may be well to consider a very 
common provision in the charters of recently created 
trust companies. It is as follows: "The trustees shall have 
a discretionary power of investing the moneys received 
by them in trust, in public stocks of the United States, 
or of any individual State, or in the bonds or stocks 
of an incorporated city in this State, authorized by the 
legislature or in such real or personal securities as they 
may deem proper." This most dangerous provision is also 
contained in this bill and gives the officers the privilege of 
making any investments they see fit, even of the most 
speculative character and the principal security left for 
depositors is the integrity of the persons acting as trustees 
of these corporations. 

In addition to these general objections to legislation of 
this character there are several specific defects in the bill 
herewith returned. 

First. Part IX of chapter 409 of the Laws of 1882, 
provides for the general conduct and management of loan 
and trust companies. Section 228 of that law contem- 
plates that no such corporation shall transact business 
with a capital less than $100,000. The bill before me 
authorizes a commencement of business whenever $25 000 
of the capital stock shall have been paid in. If, in 1882, 
the general law, applicable to corporations of this charac- 
ter deemed $100,000 the minimum capital necessary for 
the conduct of business, I see no reason why one-quarter 
of that sum should be thought sufficient in 1886. 

Second. Section 224 of the statute above referred to 
requires that every such corporation receiving deposits of 
money in trust shall make deposits of public stocks to 
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the amount of at least $50,000 with the superintendent of 
the banking department as security for the depositors 
with and creditors of such company. This bill before me 
allows business to be begun when but one-halif the 
amount necessary for such guaranty deposit has been 
paid in. A guaranty deposit of $50,000 seems small 
enough when it is considered there are several companies 
already in existence whose trust deposits are in the 
millions. I see no reason why a new company should not 
comply with this most reasonable provision. 

Third. For many reasons not necessary to state in detail 
the business location of a corporation of this character 
should be specifically defined. This is not done in the bill 
before me. Including the words " of the city of Kingston " 
in the title of the corporation and providing that notice 
of election shall " be by advertisement in two newspapers 
in the city of Kingston " does not confine it to that 
location. These are among the particular objections 
apparent at first examination. 

In conclusion and to save repetition, the attention of the 
legislature is called to the views expressed on this subject 
by the superintendent of the banking department and 
contained in the report to the legislature relative to savings 
banks for the year 1884. The desirableness of enacting a 
general law for the incorporation of trust, loan and mort- 
gage companies is therein made most apparent, to the end 
that the powers, rights and liabilities of all such corporations 

shall be uniform. 

DAVID B. HILL. 
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VETO, ASSEMBLY BILL FOR AN EXCHANGE 
BRIDGE AT FORT EDWARD. 

State of New York, 

executive chamber, ) 

Albany, April 27, 1886. \ 
To the Assembly : 

Assembly bill entitled "An Act authorizing the con- 
struction of an exchange bridge over the Champlain 
canal, in the village of Fort Edward, and making an 
appropriation therefor," is herewith returned without 
approval. 

This bill provides for the construction, by the Super- 
intendent of Public Works, of what is known as an 
" exchange bridge " over the Champlain canal at Fort 
Edward. Its construction is not left discretionary with 
the superintendent, but the bill is mandatory in its provi- 
sions. The interests of the State do not require the con- 
struction of the proposed bridge. The navigation of the 
canal will not be promoted by its being built. The bill 
is for the benefit of a few persons doing business 
adjoining the canal at this point whose private conven- 
ience and interests would be subserved. 

The present " exchange bridge " near the site of the 
proposed new bridge, is in fair condition, and does not 
need to be rebuilt. 

The provision of this bill that the present bridge shall 
be "discontinued and abolished" is not necessary, and is 
of no particular advantage to the State. 

The bill is not recommended or pressed by the canal 
authorities, and the improvement contemplated by it can 
be postponed without detriment to public interests. It 
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only appropriates fifteen hundred dollars, and provides 
that the cost shall not exceed that sum, while the State 
Engineer and Surveyor reports to me that the expense 
would be three times the amount named. 

DAVID B. HILL. 



IN THE MATTER OF THE CHARGES PREFERRED 
AGAINST THE SUPERINTENDENT OF THE ONON- 
DAGA SALT SPRINGS — APPOINTMENT OF A 
COMMISSIONER. 

State of New York. 

EXECUTIVE CHAMBER, 

Albany, May 3, 1886. 

In the Matter of the Charges preferred against Peter f. Brumel- 
kamp, Superintendent of the Onondaga Salt Springs. 

Charges having been preferred against Peter J. Brumel- 
kamp, superintendent of the Onondaga Salt Springs, by 
Armstrong Maltbie, a citizen of the county of Onondaga, 
and the said superintendent of the Onondaga Salt Springs, 
learning of such charges, having voluntarily appeared in 
this proceeding and filed a written answer thereto. 

I do hereby appoint the Hon. Frank Rice, of the county 
of Ontario, commissioner to take the testimony and the 
examination of witnesses as to the truth of said charges, 
and to report the same to me and also the material facts 
which he may deem to be established by the evidence. 
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It is hereby further ordered that such examination before 
such commissioner proceed with all convenient speed. 

Given under my hand and the privy seal of the 
State, at the Capitol, in the city of Albany, 
[l. s.] this third day of May, in the year of our Lord, 
one thousand eight hundred and eighty-six. 

DAVID B. HILL. 

By the Governor: 

William G. Rice, 

Private Secretary. 

Addressed : Copy of above order to Armstrong Maltbie, 
Syracuse; Hoyt, Beach & Hine, of counsel, Syracuse. 

Duplicate original of the above to Hon. Frank Rice, 
Canandaigua. 



MESSAGE, SPECIAL, CALLING ATTENTION TO 
NON-ACTION UPON GUBERNATORIAL NOMINA- 
TIONS. 

State of New York. 

EXECUTIVE CHAMBER, 1 

Albany, May 3, 1886. ) 
To the Seriate : 

The Constitution and the laws of the State impose upon 
the Governor the duty of nominating to the Senate persons 
to fill certain offices in the State government, where the 
terms of the incumbents of such offices have expired, or 
vacancies exist. Such nominations, however, are subject 
to confirmation by the Senate, upon which body is also 
devolved the duty of considering such nominations and of 
either confirming or rejecting the same within a reasonable 
time. 
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About two months since I had the honor of trans- 
mitting to the Senate the nominations for the important 
offices of Health Officer of the Port of New York, Com- 
missioner of Immigration and three Quarantine Commis- 
sioners. Such nominations were made to succeed officials 
whose terms had long ago expired, and some of whom 
had been holding over for many years. About the same 
time I transmitted to your honorable body the name of 
a gallant soldier (Major Charles J. Fox), to succeed a 
civilian as Trustee of the Soldiers' Home at Bath ; also 
a Special County Judge for Tioga county to fill an actual 
vacancy, and a Trustee of the Insane Asylum at Utica, 
to fill a like vacancy. These nominations have neither 
been confirmed nor rejected, nor have they been considered 
for a single moment in executive session. The nominees — 
selected as they were from both political parties — were 
believed to be eminently qualified for the positions for 
which they were respectively named, and their selection 
met the general approval of the public press and of good 
citizens without regard to party. 

Abuses had long existed, as it was alleged and believed, 
in the management of the Emigration and Quarantine 
Departments of the Port of New York, and it was hoped 
that such abuses would be remedied by a change in 
administration. 

The right of the Senate, for good and sufficient rea- 
sons, to reject any or all executive nominations, is 
recognized and conceded, but, with all due deference to 
the Senate, it is suggested that such nominations are entitled 
to respectful consideration, and should not be either 
arbitrarily rejected on the one hand, or arbitrarily refused 
any consideration whatever on the other. If the nomi- 
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nees upon the most searching investigation of their fit- 
ness — -which inquiry is unhesitatingly invited — are found 
to be unworthy in any respect, they should be promptly 
rejected. If, however, their fitness is conceded or shall 
be satisfactorily ascertained, it is submitted that it is the 
plain duty of the Senate with equal promptness to con- 
firm them. 

It is your peculiar province to determine what action 
should be taken in any particular case, and with this 
prerogative of the Senate it is not my intention to interfere 
in the slightest degree. But, I beg to suggest that some 
action, either of consideration, confirmation or rejection, is 
demanded alike by the Constitution and the laws, and by 
that courtesy and fair treatment due from a co-ordinate 
branch of the State government to the Executive. 

The session is approaching its close, and the terms of 
many other officials have expired or about to expire, but 
the transmission of other nominations may be regarded as 
a useless and unnecessary task and an idle proceeding on 
the part of the Executive, if the same course of non-action 
is to be pursued towards them as has been adopted in 
reference to those transmitted about two months ago, and 
which have as yet received from the Senate no considera- 
tion whatever. 

I respectfully request that the nominations in question 
may be considered by the Senate at its earliest con- 
venience, as contemplated by the Constitution and the 
laws, to the end that the Executive may be informed of 
the judgment of the Senate, and, if the situation shall so 
demand, be enabled with propriety to transmit other nomi- 
nations for its consideration. 

DAVID B. HILL. 
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VETO, ASSEMBLY BILL, NOT PRINTED, RELATING 
TO RAILROAD CORPORATIONS. 

State of New York. 

EXECUTIVE CHAMBER, \ 

Albany, May 4, 1886. ) 
To the Assembly : 

Assembly bill, entitled " An Act to amend chapter four 
hundred and five of the laws of eighteen hundred and 
eighty-two, entitled ' An Act in relation to railroad 
corporations,' " is herewith returned without approval. 

The act of 1882, which this bill seeks to amend, extended 
the time beyond that theretofore limited within which 
any railroad company might build its road for a period 
of two years. 

The second section declares that the provisions of the 
act should not extend or apply to two specified companies, 
" or to any corporation or company that has already 
commenced the construction of its road." 

By the present bill the words " or to any corporation 
or company that has already commenced the construc- 
tion of its road," are stricken out of section 2 of the 
act of 1882, and the provisions of the latter act are thus 
made to apply to railroad companies who have already 
begun the construction of their roads. No good reason 
is shown why the application of the act of 1882 should 
be extended. 

The general Railroad Act makes it the duty of every 
railroad company to build and complete its road within 
ten years from its organization, and ordinarily it would 
seem that such length of time would be sufficient to enable 
it to comply with this statutory regulation. 
10 
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Presumably the capital of this company, if paid in 
money and honestly expended, would be sufficient to build 
the road. But it not infrequently happens that only the 
bare ten per cent, required upon organization is ever 
paid in, and the company waits until confiding capital- 
ists or interested localities can be induced to loan the 
money necessary to carry on the enterprise, and before 
the scheme can be consummated, the statutory limitation 
is likely to expire. 

In another class of cases a company is evidently formed 
for the avowed purpose of building a road between 
specified points or over a designated route, but without 
any sincere intention of ever actually performing the work, 
but for the sole object of preoccupying the ground and 
compelling any company subsequently formed, which might 
actually desire to build and operate a road over the 
same route, to purchase the franchise of the old com- 
pany at an exorbitant valuation. Such cases certainly do 
not commend themselves to the favor of the law-making 
power. 

Still a third class of cases remains to be considered. 
Before the adoption of the constitutional amendment pro- 
hibiting local aid, many railroads were projected and 
partially built at the expense of the towns and munici- 
palities through which they were expected to run. The 
municipality was induced to incur a heavy bonded 
indebtedness for that purpose, and with the expectation 
of reaping some return in the way of the advantages 
which railroad communication would confer, and usually 
upon the express pledge or promise of the company that 
the money should be expended in constructing the road 
through the town which had been bonded to raise it. 
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Some show of work would be made upon the located 
line within the limits of the town, until the authorities 
could be persuaded to deliver their bonds to the company, 
when the work would be abandoned, and the tax-payers 
involved in ruinous taxation without any compensating 
benefits. Many such hard and inequitable cases may be 
found in different parts of the State. Good faith requires 
that the railroad company making these pledges should be 
compelled to keep them or surrender the franchise which 
they have so dishonestly used, and the time now allowed 
by law for redemption of their promises is ample and 
should not be extended. 

If there is any meritorious case where a railroad com- 
pany, without any fault on its part, has been unable to 
complete its road within the prescribed time, it might 
properly be provided for by legislation; but any bill upon 
the subject should, in my judgment, exclude all companies 
whose capital stock has not been fully paid in and actu- 
ally expended, and all companies, where the unfinished 
portion of the road passes through towns and municipali- 
ties which have been bonded to aid in its construction. 

DAVID B. HILL. 
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MEMORANDUM FILED WITH SENATE BILL No. 174, 
PROVIDING FOR AN ADDITIONAL EVENING 
HIGH SCHOOL IN THE CITY OF NEW YORK. 
APPROVED. 

State of New York. 

EXECUTIVE CHAMBER, ) 

Albany, May 11, 1886. [ 

Memorandum filed with Senate bill No. 174, entitled "An Act 
to provide for the establishment of an additional evening high 
school for males in the city of New York." Approved. 

I declined to approve this bill when it was first presented 
to me because it was mandatory in its provisions, and 
" directed," rather than " authorized " the establishment of an 
additional evening high school. I believe that the legisla- 
ture should not dictate to the local authorities what schools 
they should establish, as such dictation or direction in such 
and- similar matters is a violation of the principle of home 
rule for cities for which I contend. 

The bill has since been recalled and amended and it 
now authorizes and empowers the Board of Education to 
establish such school on the east side of New York in 
either one of certain wards specified in the bill. The pro- 
priety of the Board of Education establishing such a school 
at the request of the citizens in that locality seems very 
clear. While I do not think it wise for the legislature to 
absolutely direct it, it is believed that although it is left 
by the legislature discretionary with the Board, that its 
establishment in the near future will not be a matter of 
doubt. The Board will unquestionably regard this act as 
a sufficient indication of the desire of the legislature that 
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the existing public sentiment in favor of such a school 
shall not be ignored, and it may be assumed that upon 
proper application, the Board of Education, if it can con- 
sistently, will cheerfully comply with the wishes of the 
citizens. It was with that understanding and in that view, 
and because of the reasons aforesaid, that this bill was 
permitted to take its present shape. 

DAVID B. HILL. 



VETO, ASSEMBLY BILL No. 770, RELATING 
TO TEACHERS' WAGES. 



State of New York. 

EXECUTIVE CHAMBER, 
Albany, May 



II, 1886. 1 
To the Assembly : 

Assembly bill No. 770, entitled " An Act in relation to 
payment of teachers' wages in school districts of this 
State,'' is herewith returned without approval. 

Trustees of school districts already have all the power 
(by section forty-nine of title seven of the general school 
law, chapter five hundred and fifty-five, laws of eighteen 
hundred and sixty-four, as amended), proposed to be given 
them by this bill, except that, under the existing law, 
their exercise of the taxing power to raise money to pay 
teachers' wages is conditioned upon their having first 
applied all the school money apportioned to the district 
and legally applicable thereto towards the payment of 
such wages. The power of boards of education of union 
free school districts is limited in the same manner. It 
seems to me to be a wise limitation, and I see no 
sufficient reason for removing it. 
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The bill is not approved of by the Superintendent of 
Public Instruction. 



DAVID B. HILL. 



MEMORANDUM FILED WITH SENATE BILL No. 348, 
THE ARCADE RAILROAD ACT. APPROVED. 

State of New York. 

EXECUTIVE CHAMBER, 1 

Albany, May 11, 1886. J 

Memorandum filed with Senate bill No. 348, entitled " An Act 
to extend and supplement the rights, powers and duties of the 
New York Arcade Railroad Company and to regulate the con- 
struction of its railway." Approved. 

This bill passed the legislature by a nearly unanimous 
vote. It was introduced reasonably early in the session 
and bears evidence of having received careful consideration. 
Its passage is in response to a general demand for an 
increase of the facilities for rapid transit in New York city. 
That demand is universal and cannot longer be ignored. 
Neither the Broadway Surface road nor the Elevated rail- 
roads, nor any other present means of travel solve the 
problem of rapid transit. Every channel of communication 
from one end of Manhattan Island to the other is uncom- 
fortably crowded with passengers, and the people demand 
some relief. There is a wide-spread and deep-seated 
conviction among the citizens of New York that an 
underground railway under Broadway will afford that 
relief and that the experiment should be tried. There has 
existed for many years a kindly feeling among the people 
for the Arcade plan which has found expression in repeated 
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acts of the legislature, conferring upon the Arcade company 
from time to time additional and much needed corporate 
rights and privileges. If the approval of this bill will aid 
in securing rapid transit for New York city, it should be 
readily signed, especially in view of the unanimity of its 
passage in the legislature and the evident desire of the 
people that the project should > have the opportunity of 
being thoroughly tested. 

Last year I felt compelled to withhold my approval 
from a bill for an underground railway under Broadway 
which was then presented to me. It reached me for con- 
sideration after the adjournment of the legislature and 
when there was no opportunity for modification or amend- 
ment. It was defective in many particulars, (unnecessary 
to be here specified), and I was unable to approve it. 
But one of the principal grounds upon which I then 
refused my assent, was the indecent haste and unprece- 
dented and objectionable manner in which it was rushed 
through the legislature, with little or no opportunity for 
its opponents to be heard before the committees of 
either house. 

That objection does not exist this year. The opponents 
as well as the friends of the present measure have had 
a patient and reasonable hearing in each house, and the 
bill is properly before me to be disposed of on its merits, 
freed from the objectionable features which accompanied 
its passage last year. 

The present bill also differs in divers essential particu- 
lars from the one vetoed by Governor Cleveland. That 
bill provided for the occupation of Broadway, under- 
ground, from the property line on one side to the property 
line on the other — or in other words for substantially 
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the whole space between the buildings. This bill limits 
the occupation to forty-four feet. 

That bill did not adequately protect the rights of 
property owners or the interests of the city ; but this bill 
does afford such protection in every substantial particular, 
as will readily be seen by an examination and discussion 
of its various provisions. 

I am asked by the opponents of the bill to decide that 
not only is this act unconstitutional, but that also is 
chapter 454 of the Laws of 1881, relating to the rights 
and privileges of this same company. 

It is not deemed to be the province of the Executive 
to refuse his approval of measures solely upon the ground 
of their alleged unconstitutionality except in those rare 
instances where he is clearly satisfied that the point is well 
taken. If the question is doubtful, the bill should have 
the benefit of the doubt. Every presumption is in favor 
of the constitutionality of an act of the legislature, and 
unless the Executive has no doubt of its unconstitutionality 
he should leave its validity to be determined by the judicial 
tribunals. 

I am not satisfied that any of the measures in question 
violate any provisions of the constitution. In my opinion 
the provisions of the general railroad act did not control 
this company so far as the time for the commencement 
and completion of its railroad was concerned, but that 
such time was regulated and governed by the provisions 
of the special acts relating to this particular company and 
which were inconsistent with the provisions of the general 
law. It is believed that it was the clear intention of the 
legislature by iis various acts to provide a distinct and 
separate scheme for the construction of this railway, upon 
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conditions both as to time and otherwise, which should 
be independent of any other laws and which if not 
independent of them, would defeat "the purposes of its 
incorporation." 

The present act expressly assumes to give that con- 
struction to previous legislation, and the right of the 
legislature to interpret its own enactments is well estab- 
lished, and where the construction by the courts may be 
doubtful, such legislative interpretation is entitled to great 
weight and is usually controlling. A great private enter- 
prise, which may prove of incalculable benefit to the 
public, should not be impeded by a technical or narrow 
view of its corporate rights. 

Neither am I satisfied that the buildings upon Broad- 
way will be endangered by an underground railroad con- 
structed as contemplated by this act. The statements of 
the best engineers in the country must be accepted upon 
this point, and while differing in minor details as to the 
best methods of procedure, they nearly all unite in assert- 
ing that such a railroad is practicable and feasible, and 
that with the exercise of reasonable care in its construc- 
tion there is little or no danger of any substantial or 
material injury to any adjoining buildings. The feats 
which have been accomplished by the skillful engineers 
of our country are wonderful indeed, and it is unsafe 
for any one to predict their failure in almost any 
undertaking which they may attempt. 

It would be improper upon my part to set up my 
individual opinion upon this subject, against the testimony 
of distinguished experts. If the construction of this rail- 
road be an " experiment " simply, it may as well be tried 
now as any other time. Prudent capitalists seem to be 
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willing to invest their millions upon the faith of the 
enterprise, and in reliance upon the judgment of skilled 
engineers as to its feasibility, and the legislature having, 
with substantial unanimity, given its consent to the scheme, 
I do not conceive it to be my duty to again defeat the 
project by withholding my approval. The enterprise may 
turn out to be a disastrous failure, or it may prove to 
be a magnificent success. If it can be successfully com- 
pleted, it will be of immense benefit to the citizens of 
New York, increasing the value of property all along 
Broadway, solving the vexed problem of rapid transit and 
affording a handsome revenue for the city treasury. 

There will necessarily be some slight interruption to 
business for a short period at different points on the 
street, and it is possible that in rare instances there may 
be injury to the walls of a few buildings, especially if 
such walls are weak or defective. The engineers are 
positive that there can be no material or serious injury 
to any substantial building which is already securely sup- 
ported. It should be borne in mind that the railway only 
proposes to occupy forty-four feet of the street, which, 
for about three-quarters of its route, brings it within 
curb lines. It does not run under any buildings on 
Broadway, nor does it approach any such buildings within 
fourteen feet, which is the nearest approach along the 
whole line. 

From the Battery to Fifty-ninth street is five miles, or 
26,400 feet. For 19,517 feet the railway will be between 
curb lines. For 2,125 feet, one inch to twelve inches 
under walks. For 2,085 feet, one foot to two feet under 
walks. For 2,333 feet, two feet to three feet under walks. 
For 150 feet, three feet to four feet under walks. For 
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200 feet, four feet to five feet under walks, at Rector 
street. At , this last place, the railway will be within four- 
teen feet, the nearest approach to any building on the 
whole line. 

Irrespective of the opinions of the engineers, it is difficult 
to believe that any serious danger will result to buildings 
by reason of an excavation which does not approach 
any building within fourteen feet at the nearest point. 

The rights of private owners seem to be well protected 
by the provisions of the bill. Wherever any private vaults 
under sidewalks are disturbed or taken, and the alleged 
owners have any vested rights or interest in them, they 
cannot be disturbed or taken without adequate compensa- 
tion being first made. The language of the bill is plain 
and explicit upon this point. It declares that " no private 
property, property rights or interests, corporeal or incor- 
poreal including property, property rights and interests of 
owners of lands abutting on streets, avenues or places 
occupied by such railway, shall be taken or invaded by 
such company without due compensation, but such company 
may acquire the same by agreement." 

If the company should attempt to disturb such private 
property without having paid therefor, it can be restrained 
by injunction. 

If by reason of the construction of the railway any injury 
shall result to adjoining property or to the city, the bill 
declares that the company shall be liable therefor. It is 
made liable for all damages, "direct and indirect." 
(Section 8.) 

Before it shall proceed to disturb a single foot of 
Broadway, it must give a bond in the sum of not less 
than $2,000,000, with sufficient sureties, to be approved by 
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the Mayor of New York, conditioned for the payment of 
all damages " direct and indirect," which either the city 
or any owner of property may sustain by reason of the 
construction of such railway. 

Its liability is not, of course, limited by the amount 
of the bond. The bond is merely a security or a reserve 
fund. The company — its property, franchises, etc., are 
still liable to the extent of any further liability or damages 
which may be established. 

If the company shall become insolvent, and thereby the 
rights of any injured parties may become jeopardized, it 
can be restrained from further operations. It is not to 
be assumed, however, that in any such event there would 
be any desire to proceed with an enterprise which had 
proved so disastrous as to have exhausted the amount of 
its $2,000,000 bond and to have bankrupted itself besides. 

The bill provides that the company shall pay to the 
city annually three per cent, of its gross earnings. 

This is believed to be a proper compensation to the city 
for the franchise which has been conferred upon the com- 
pany. It is reasonable in amount, and the company can 
well afford to pay this compensation in case the enterprise 
is successful, as it bids fair to be. Those who assert that 
the project of a railway under Broadway is impracticable, 
and, at the best, only a doubtful " experiment," are estopped 
from insisting that a greater compensation should be 
demanded. 

A franchise for such a railroad, involving, as it does, 
some risks and the expenditure of millions of money, is 
far different from the franchise of a simple surface rail- 
road, requiring no risk and little outlay. 

The exaction for the city of a portion of the earnings 



Public Papers of Oovebnob Hill. 157 

of the railroad is in accord with what is regarded as 
public sentiment upon this question. 

As a guaranty of the good faith of the company the 
act prohibits the commencement of construction until 
the board of engineer commissioners shall certify that the 
financial situation of the company is such as to justify it, 
but even they are expressly forbidden to give such certifi- 
cate unless the company shall first have in its treasury 
at least three millions of dollars applicable to the work. 

■ It would seem as though the public interests are amply 
protected by this very proper provision. I am inclined to 
think- that the engineer commissioners may also be trusted 
not to authorize the beginning of the work until the 
financial success of the undertaking is otherwise well 
assured. This is their duty in -the premises, and if they 
fail to properly protect the public interests they can be 
summarily removed by the Governor, and engineers who 
will protect such interests can be appointed. 

It has been urged that the city authorities are opposed 
to a railway under Broadway. The statement is incorrect. 

' All of the members of the board of estimate and appor- 
tionment (consisting of the mayor, comptroller, president 
of the board of aldermen and president of the depart- 
ment of taxes and assessments) have signed a paper, 
which has been presented to me, wherein they expressly 
state that they " do not wish to be understood as opposed 
to the project of an underground railway either upon 
Broadway or upon any of the axial lines of travel in the 
city of New York." They raised certain objections to 
this measure as it originally passed, which have been 
cured to a great extent by subsequent amendments made 
when the bill was recalled from the Executive. 
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Among other amendments suggested by said local 
authorities (which were adopted) was one authorizing the 
Governor to appoint a new board of engineer commis- 
sioners to supervise the construction of the railway, if in 
his judgment he deemed it essential for the public 
interest. 

They objected to the bill because " no provision is 
made for a board newly constituted with special refer- 
ence to the enlarged powers vested in them by the act 
under consideration. It, therefore, seems not only expedi- 
ent but highly imperative that provision should be made by 
an amendment to the bill for the appointment of a new 
board by the Governor. The complexion of such a board 
would then be determined largely by the functions which 
they now have to perform under the measure proposed." 

The legislature accordingly adopted this recommenda- 
tion, recalled the bill, and amended it in this particular. 
It is also because of such suggestion of the city authori- 
ties that I am inclined to approve this provision of the 
bill. 

It seems unnecessary to specify the various other" 
particulars in which the bill has been improved by 
amendments. 

It may be defective in some of its details, but it is 
human legislation and perfection is not to be expected. 
If defects shall be disclosed as the construction of the 
road shall be progressed, I will take pleasure in urging 
their correction, and it may be reasonably assumed that 
the legislature will readily adopt any necessary amend- 
ments which may be suggested. It has been my endeavor 
to require that every just right of the city and of the 
property owners should be fully protected, and while the 
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bill may not be free from criticism in all respects, it, 
nevertheless, seems reasonably satisfactory. 

Another consideration, while not at all controlling, is 
not without weight. The immediate construction of this 
railway will give present and much needed employment 
to thousands of idle mechanics and workingmen. 

If capitalists are willing to aid a great and desirable 
improvement of a quasi public nature and to invest their 
money in an enterprise, the construction of which will 
tend to relieve the condition of the workingmen by fur- 
nishing them an opportunity to secure support for them- 
selves and their families during the present hard times, 
such an enterprise — all other things being equal — should 
be encouraged by public officials rather than embarrassed 
or hindered. 

That there is strong opposition to this railroad on the 
part of many very respectable and wealthy gentlemen is 
not denied. It is believed, after a careful and thoughtful 
consideration of this whole subject on my part, that they 
are unnecessarily alarmed and that this contemplated 
improvement will benefit rather than injure their property. 

Some of them may be selfish in their opposition, but it 
is realized that the majority of them are sincere in their 
fears that the project will not be successful and their 
property will be seriously damaged, but it is believed that 
they are honestly mistaken or misled. 

That there is opposition to this project is no matter of 
surprise. Every scheme for rapid transit in New York 
city has met with serious opposition, and it would be 
strange indeed if the present one should be an exception. 

In the hope and belief that the fears of property owners 
may be entirely groundless, and that the construction of 
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this railroad may give that relief to the traveling public 
which New York city so much needs, and impressed with 
the conviction that sooner or later there will be built an 
underground railroad under Broadway, and that now is a 
fitting time to undertake the great work, and that the 
present scheme is one reasonably free from serious objec- 
tions, I have concluded that it is my duty to approve this 
bill. The importance of the measure renders it appropriate 
that my reasons should be set forth in this memorandum. 

DAVID B. HILL. 



VETO, SENATE BILL, NOT PRINTED, RELATING 
TO GAS COMPANIES IN NEW YORK CITY. 

State of New York. 

EXECUTIVE CHAMBER, 

Albany, May 12, 1886. 
To the Senate : 

Senate bill, entitled " An Act in relation to gas companies 
in the city of New York," is herewith returned without 
approval. 

I have this day approved the "Thomas Bill" (so-called), 
which provides a general law for the incorporation and 
management of gas companies in New York city. 

This bill will enable new companies to freely organize, 
and removes many unnecessary restrictions and hinderances 
which have heretofore prevented competition in the manu- 
facture of gas. It will effectually destroy whatever 
monopoly has existed in this business in the past and 
cannot help proving beneficial to the people. 

The provisions of the bill are free from serious objections 
and are cheerfully approved 
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I have also this day approved the " Reilly Bill " (so-called), 
which fixes the price of gas to be hereafter charged in 
the city of New York at the sum of one dollar and 
twenty-five cents per thousand cubic feet. This price is to 
govern all companies now or hereafter organized. 

The effect of this bill will be to bring immediate relief 
to the gas consumers of New York city, bringing down 
the price from one dollar and seventy-five cents to one 
dollar and twenty-five cents per thousand cubic feet. 
This is all the reduction that has been insisted upon by 
any one at the present time. 

The bill is simple but effective in its provisions. 

It has been established by evidence that the price of 
gas can safely be reduced, and that the sum of one 
dollar and twenty-five cents per thousand cubic feet is a 
fair and reasonable compensation and all that ought to 
be charged at this time. 

The two measures which I have approved will, it is 
believed, relieve the people from the unjust exactions 
from which they have suffered in the past, and will not 
injuriously or disastrously affect any gas company. 

I regret that I am unable to approve of the present 
measure, known as the " Murphy Commission bill." It 
provides among other things for a gas commission, con- 
sisting of three persons, to regulate and control the 
affairs of gas companies in the city of New York. 

It has been asserted that the bill was intended to be 
similar to the act creating a State board of railroad com- 
missioners, and not to confer greater powers. If this be 
so it has signally failed. 

The bill gives the commissioners extraordinary powers 
and is unprecedented in its character. It invests the com- 

n 
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missioners with judicial functions and the power to destroy 
property amounting to many millions of dollars. It confers 
powers in reference to gas companies which the legislature 
never deemed it wise to give to the railroad commission 
over the railroads of the State. 

The rush of important bills upon me during the closing 
days of the session is so great that I have the time to 
point out but a few objections, which render the approval 
of the bill impossible. 

The propriety of establishing a gas commission, with 
limited powers carefully guarded, without the prerogative 
of exercising judicial functions or the right arbitrarily to 
destroy property represented by stock and bonds in the 
hands of concededly innocent holders, will not be disputed. 

But this bill goes much further than that, and it evi- 
dently has not received from the legislature that careful 
consideration which so important and radical a measure 
deserves. It assumes to give the commission power to 
discriminate between companies as to the prices which 
each may charge for gas. {See Sec. 12.) 

This is not deemed a wise provision. The price of gas 
should be uniform. There should be no opportunity for 
favoritism or unjust discriminations. 

What the people of New York city want is cheap gas 
and that is given them by the " Reilly bill " already 
approved. 

If it shall be hereafter established that the price fixed 
by that bill ($1.25) can be safely reduced without detri- 
ment to the just rights of any gas company it can easily 
be done. 

It will be seen that under this same section the com- 
mission would have the power to change the price or rate 
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to be charged for gas as frequently as they might desire 
within any year and in fixing the rate, to discriminate as 
between the companies, allowing one company to charge a 
greater rate than is permitted to its rival corporation. 
Clearly this would open the door to a species of favoritism 
under which one company might be built up, while one 
not favored by the commissioners could be driven out of 
business. It is no answer to say that plenary power con- 
ferred by this section would not in all probability be 
abused. No such power should be vested in any board and 
even the possibility of the unjust exercise of such a power 
is to be guarded against. 

The sweeping provisions of the tenth section of the bill 
render it doubtful whether the conditions and agreements 
which have been heretofore exacted by the local authorities 
or by statute from companies previously organized and 
proposing to lay pipes in the streets are not wiped out and 
of no value to the city. In one instance a stipulated pay- 
ment to the city treasury is provided and promised by the 
conditions exacted as aforesaid for every foot of pipe laid 
in the streets, and there would seem to be no good reason 
why the companies should be relieved in the future from all 
these obligations towards the city which they have 
heretofore assumed. 

It is difficult to determine just what dividends are per- 
mitted under the fourth section of the bill, so vague and 
complex is the language employed. It would appear that 
under the concluding paragraph of the section, companies 
affected by the act which have not hitherto paid dividends 
on an amount equivalent to ten per cent, per annum from 
year to year since the time of their organization, are per- 
mitted to pay in the future, in addition to a dividend of 
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ten per cent, per annum, " such further dividends from time 
to time as may be equivalent to ten per cent, per annum, 
and no more, upon the actual capital paid in, expended 
and employed, and stated and certified to." It is alleged 
that none of the companies now in existence have paid 
dividends amounting to ten per cent, per annum from year 
to year since the time of its organization, nor could it have 
been expected that any of them would do so. And yet, 
under the fourth section of this bill their failure to do 
so is made the pretext for allowing them to now pay 
dividends aggregating twenty per cent, upon their capital 
in a single year. Certainly there can be no justification 
for any such legislation. 

The people want some relief, but they are not committed 
to the details of any particular measure. If it is desirable 
to establish a gas commission, somewhat similar to the 
railroad commission, the measure should not be limited to 
the city of New York, but should be applicable to the 
whole State. There are complaints in nearly every interior 
city of the State of unreasonable charges by gas companies, 
which may or may not be well founded. 

The propriety of a State commission rather than a local 
commission applicable to the city of New York alone, is 
very apparent. It would be deemed improper to establish 
a local department or commission for banks, railroads, 
dairy interests, or for insurance companies located in the 
city of New York. They are now under the supervison of 
State departments or commissions, and no good reason 
seems to exist why the gas companies in that city should 
be favored or prejudiced by a local commission any more 
than these other interests. There is no greater demand for 
the regulation and control of gas companies coming from 
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the city of New York than there is from many other 
localities of the State, and yet, for reasons not stated and 
difficult to comprehend, the legislature proposes that any 
remedy for existing abuses shall be restricted to the city 
of New York. 

If the other measures which I have this day approved 
do not prove adequate for the protection of the people, 
then the better way out of the difficulty presented by 
the over-charges and other reprehensible methods of exist- 
ing gas companies, is the establishment of a State gas 
commission modeled after the State Railroad Commission, 
with powers of investigation into any abuses complained 
of, and such commission should be required to report 
their recommendations as to the proper remedies to be 
applied, to the legislature. 

There is another objection to the present bill. It pro- 
vides that the commissioners shall be appointed by the 
mayor, the comptroller and the chief justice of the court 
of common pleas. This is clearly improper. The local 
commissioners should be appointed by the mayor alone. 
As the chief executive of the city he is the proper official 
for the exercise of such a power. 

I am strenuously opposed to conferring appointive or 
administrative powers upon judicial officers. The judges 
of our courts should be kept free from such influences and 
should not be subjected to the importunities incident to 
the exercise of such powers. I doubt both the wisdom 
and the constitutional power of the legislature to impose 
such a burden upon judicial officers whose functions are 
prescribed by the constitution itself. 

It is apparent that the present measure has been passed 
by the legislature in the whirlwind of excitement incident 
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to the very proper demand of the people for cheap gas, 
but it is also evident that its provisions have not been 
carefully prepared and that further consideration will be 
beneficial to all the interests affected. 

DAVID B. HILL. 

VETO, ASSEMBLY BILL No. 428 — ITEMS IN 
THE SUPPLY BILL. 



12, 1886. s 



State of New York. 

EXECUTIVE CHAMBER, 
Albany, May 

Statement of items of appropriation objected to and not approved, 
contained in Assembly bill No. 428, entitled " An Act making 
appropriations for certain expenses of gmiernment and supplying 
deficiencies in former appropriations." 

The several items herein enumerated, contained, in 
Assembly bill No. 428, entitled " An Act making appro- 
priations for certain expenses of government and supply- 
ing deficiencies in former appropriations," are objected to 
and not approved, for the reasons hereinafter stated : 

For the Hudson River Telephone Company, for rental of telephone for 
the Senate for one year from March fourth, eighteen hundred and eighty-six, 
sixty dollars. 

This item is objected to and not approved. The regular 
appropriation for contingent expenses of the Legislature 
is ample and applicable for this expense. The rental of 
the telephone for the Assembly is paid out of that con- 
tingent fund and no good reason exists why a special 
appropriation should be made in this case. 

For the purpose of extending dairy knowledge and science ; for editing, 
printing and distributing the same among the people of the State, one 
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thousand dollars, to be expended under the direction of the board of 

managers of the New York State Dairymen's Association, for the year 

eighteen hundred and eighty-six, upon vouchers to be approved by the 
comptroller. 

This item is objected to and not approved. The very 
liberal appropiations for the department of the State dairy 
commissioner seem to render unnecessary and inexpedient 
other and additional expenditures for purposes of the 
same general character. 

For the purchase of law books for the office of the State superintendent of 
public instruction, to be expended under the direction of said superintendent, 
five hundred dollars. 

This item is objected to and not approved. This expendi- 
ture, if proper to be made at all, should be made from the 
regular appropriation for contingent expenses of the depart- 
ment of public instruction. The appropriation bill provides 
two thousand dollars for furniture, books, binding, blanks, 
printing and other necessary expenses for that department. 

The unexpended balance of the appropriation of eight hundred dollars, 
provided in chapter five hundred and fifty-one of the laws of eighteen hun- 
dred and eighty-four, for removing the State standards of weights and 
measures to the new capitol, and for other necessary expenses of the super- 
intendents of weights and measures, is hereby reappropriated for the same 
purposes, to be paid upon vouchers to be approved by the comptroller. 

This item is objected to and not approved. Article 7, 

section 8 of the Constitution provides that " every law 

making a new appropriation, or continuing or reviving an 

appropriation, shall distinctly specify the sum appropriated 

and the object to which it is to be applied ; and it shall 

not be sufficient for such law to refer to any other law 

to fix the sum." The amount intended to be appropriated' 

by this item is not distinctly specified. 

For the payment of an award made by the board of claims, April four- 
teenth, eighteen hundred and eighty-six, in favor of Alexander Kennedy, for 
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services as auction agent of the State of New York, from October first, eigh- 
teen hundred and eighty-five, to February first, eighteen hundred and eighty - 
six, the sum of four hundred dollars. 

This item is objected to and not approved. The appro- 
priation is unnecessary, as I am informed by the comptroller 
that the award has already been paid. 

For the comptroller, for payment in full for legal services rendered by 
counsel to the special committee appointed to investigate Tontine insurance, 
under a resolution of the Assembly passed March twenty-six, eighteen hun- 
dred and eighty-five, three hundred dollars. 

This item is objected to and not approved. No reason 
exists why it should not be paid from the contingent fund 
appropriated for the expenses of the legislature which is or 
should be amply sufficient for all such purposes. 

For the trustees of the State library, for arranging the Clinton manuscripts 
and other State papers belonging to the State and deposited in the library, 
the sum of three thousand five hundred dollars, or so much thereof as shall 
be necessary. 

This item is objected to and not approved. The motive 
for placing in the supply bill for the five past succes- 
sive years has been in order to compensate the son of 
one of New York's most eminent and beneficient citizens 
for work performed for the State in his declining years. 
Now that this son, Judge George W. Clinton, is no longer 
living, there seems to be no reason for perpetuating the 
appropriation. There has been for several years and is 
now in the employ of the trustees of the State library a 
salaried assistant, whose duties are understood to be the 
editing of manuscripts belonging to the State. He is well 
compensated for his duties, and I see no reason why the 
work of arranging and indexing, or whatever remains to 
be done in connection with the Clinton manuscripts, 
should not be performed by him. The Clinton manu- 
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scripts, now in the possession of the State, were pur- 
chased for the sum of two thousand eight hundred dollars. 
Over twelve thousand dollars has already been expended 
in the nominal work of indexing and arranging them, and 
this amount would seem to be amply sufficient and a 
fair allowance for the purpose, ,and the work should have 
been completed. It is not deemed wise under the cir- 
cumstances stated to continue this appropriation longer. 

For completing dredging of the channel of Catskill creek, under the direc- 
tion of the superintendent of public works, the sum of three thousand dollars, 
or so much thereof as may be necessary. 

This item is objected to and not approved. Last year the 
supply bill contained an appropriation of the same amount 
for the same purpose. It was not understood that this was 
to be a continuing appropriation. There seems to be no 
good reason why the State should be continually dredging 
the channel of this creek. The interests of commerce and 
navigation can be better served by expenditures of moneys 
in other directions. It is believed that the appropriation is 
made more in the interests of private parties than in the 
interest of the public. 

And for binding and for necessary expenses in preparing for removal of 
books, papers and records of his office to the new capitol building, five hun- 
dred dollars. 

This item is objected to and not approved. The rooms 
assigned to the State treasurer in the Capitol are not 
completed, and from present indications there will be no 
need of an appropriation of this character for at least a year. 

For the comraisioners of fisheries, for the purchase of additional land adja- 
cent to and for the use of the Caledonia Fish Hatchery, three thousand 
dollars. 

This item is objected to and not approved. The appro- 
priation bill contains an item of $26,000 for the general 
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work of the commissioners of fisheries, and it is believed 
that this should be sufficient. A further appropriation 
does not seem necessary or desirable at the present time. 

For the commissioners of fisheries for the purpose of establishing and 
carrying on a fish-hatching station at such locality in Jefiferson county and in 
such waters connecting with or adjacent to Lake Ontario, as such commis- 
sioners may select for the purpose of propagating food fish for the public 
waters of this State, the sum of four thousand dollars, to be paid upon 
vouchers to be approved by the comptroller. 

This item is objected to and not approved for the reasons 
stated in objection to the next preceding item. 

For the purpose of improving the navigation of the Saugerties harbor and 
creek, five thousand dollars, two thousand dollars of such sum to be used for 
removing the bank of sand accumulated on the north side of such creek or 
harbor, lying between the eastern end of the dock formerly owned by John 
Field and the dock of Burhans & Brainard, to make eight feet of water in 
said harbor at low tide where said bank of sand now lies ; three thousand 
dollars of the same to be used in removing the sand accumulated in the 
channel of said creek from Magazine Point to the mouth of the creek, and 
to make the same eight feet deep at low water, said work to be performed as 
soon as practicable after the opening of navigation, the whole of such sum 
to be expended under the direction of the superintendent of public works. 

This item is objected to and not approved. There 
seems to be no good reason why the public moneys should 
be expended for this purpose. The interests of commerce 
at this place do not seem to be sufficient to justify any 
such appropriation. 

For Julia A. Westbrook, widow of the late Theodoric R. Westbrook, late 
justice of the Supreme Court, eighteen hundred dollars, it being the amount 
of his salary for the quarter beginning October first, eighteen hundred and 
eighty-five, on which quarter he had entered upon his duties at the time of 
his death. 

This item is objected to and not approved. It is con- 
ceded that the widow or the representatives of the late 
Judge Westbrook are entitled to the amount of the salary 
which was due him at the date of his death. Any further 
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salary was, of course, not earned, and under such cir- 
cumstances the granting of any additional sum becomes 
a mere gratuity, the granting of which is believed to be 
prohibited by the Constitution. If not strictly within the 
constitutional prohibition, the granting of gratuity would 
create a bad precedent, and one which should not be 
established. I have heretofore been compelled to disap- 
prove items similar in character for the widow of Henry 
Gallien and for the widow of William W. Pierson. The 
principle involved in all these cases is the same, and I 
do not see how I can consistently reverse the decision 
which I have previously made. 

For completing the wall authorized to be constructed by chapter five hun- 
dred and fifty-one of the laws of eighteen hundred and eighty-four, along a 
portion of the bounds of the inclosure of the yard at Clinton prison, the sum 
of twenty thousand dollars, or so much thereof as may be necessary, to 
be expended under the direction of the Superintendent of State Prisons. 

This item is objected to and not approved. Last year an 
item in exactly the same words was approved by me, and 
it was then understood that twenty thousand dollars would 
complete this wall. I see no reason why the work should 
not have been completed with the sum named. Before any 
further appropriations are made, it should be ascertained what 
the total cost of this work is expected to be, and whether 
the money already appropriated has been properly expended. 

For printing in German three thousand five hundred copies of the Governor's 
message, pursuant to concurrent resolution of the legislature, passed Feb- 
ruary third, eighteen hundred and eighty-six, two hundred and sixty-seven 
dollars and seventy-four cents, to be certified by the Governor and the clerks 
of the Senate and Assembly, that the same has been printed and delivered. 

This item is objected to and not approved. No necesssity 
exists for a special appropriation for this purpose. Funds 
are already provided and are in the comptroller's hands 
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for whatever printing is legally ordered by the legislature 
or is authorized by law. 

For printing testimony for the special committee of the senate appointed 
May fifteenth, eighteen hundred and eighty-five, to investigate consolidated 
gas companies of the city of New York, one thousand five hundred and nine- 
teen dollars and fifty cents, to be paid upon the certificate of the chairman 
of the committee that the work was done and delivered and on the audit of 
the comptroller. 

This item is objected to and not approved. It is a proper 
charge against the regular contingent appropriation for 
legislative expenses and no necessity exists for a special 
appropriation for the purpose. 

For lithographing and printing in colors, one thousand copies of the 
geological map of the State of New York, one hundred for the State geolo- 
gist, and nine hundred to be distributed by the Secretary of State to such 
public schools and other educational institutions as he shall direct, two 
thousand five hundred dollars, to be paid on the certificate of the Secretary 
of State and State geologist, that the same has been properly executed and 
delivered, and on the audit of the comptroller. 

This item is objected to and not approved. I see no 
reason at this time for the expenditure of the public 
funds for this purpose. 

The appropriation for legislative printing made by chapter two hundred 
and forty of the laws of eighteen hundred and eighty-five shall apply for 
payment of legislative printing done under contract or by direction of the 
legislature. 

This item is objected to and not approved. Appro- 
priations for the legislative printing of eighteen hundred 
and eighty-six have already been made and a contract for 
a performance of the same is in existence. There is no 
necessity at present for additional legislation on the subject. 

For the commissioners of quarantine, for care, maintenance and repairs 
of the quarantine establishment, ten thousand dollars. 

This item is objected to and not approved. Last year 
ample appropriations were made for all needed repairs at 
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the quarantine establishment, and it is not believed that 
further expenditures are necessary for that purpose. What- 
ever can be shown to be necessary for the proper 
maintenance of the department I would cheerfully approve. 

For the completion of the monument at Schuylerville, Saratoga county, 
erected in " commemoration of the decisive battle of the Revolution and 
the surrender of Gen. Burgoyne, on the seventeenth day of October, seven- 
teen hundred and seventy-seven ; " and for fencing, walling and leveling 
the grounds around the monument, the sum of ten thousand dollars to be 
expended under the supervision of the president and board of trustees of 
the Saratoga Monument Association, upon vouchers to be approved by the 
comptroller, and upon the execution by said president and trustees, or some 
of them, of a bond to the people of this State, to be approved by the comp- 
troller, conditioned that the sum hereinbefore appropriated and other funds 
to be available this year will fully complete the work on and about the 
monument as herein mentioned. 

This item is objected to and not approved. It is not 
believed that the Constitution authorizes the appropriation 
of moneys for private purposes, or where the moneys are 
to be used for the benefit of private associations. While 
the object of this appropriation is a very worthy one, the 
association in control of the monument is a private asso- 
ciation, and the State has no control over it. The State 
has no legal interest in the monument nor any control 
over its grounds and under such circumstances an 
appropriation cannot legally be made. 

For the comptroller, to be expended under the supervision of the officers 
of the Gettysburg Battle Field Memorial Association, "for the erection of 
suitable monuments to mark the positions occupied by New York troops in 
the battle of Gettysburg," and for the erection of such monuments, five 
thousand dollars. 

This item is objected to and not approved. It is not 
believed that the Constitution authorizes the appropriation 
of moneys for private purposes, or where the moneys are 
to be used for the benefit of private associations. While 
the object of this appropriation is a very worthy one, the 
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association in control of the monuments is a private asso- 
ciation, and the State has no control over it. The State 
has no legal interest in the monuments nor any control 
over the lands which the association proposes to acquire, 
and under such circumstances an appropriation cannot 
legally be made. 

For necessary sanitary expert work of the State board of health up to 
September thirtieth, eighteen hundred and eighty-six, to be paid by the 
treasurer on the warrant of the comptroller, upon bills only certified by the 
secretary of the board, the sudi of three thousand dollars. 

This item is objected to and not approved. I see no 

reason why this work should not be paid for — as are 

other miscellaneous expenses of the State board of 

health — from the regular appropriation provided for the 

maintenance of the board. 

DAVID B. HILL. 



MEMORANDUM FILED WITH SENATE BILL No. 472, 
PROVIDING FOR AN INCREASED WATER SUPPLY 
FOR NEW YORK. APPROVED. 

State of New York. 

EXECUTIVE CHAMBER, 1 

Albany, May 13, 1886. [ 

Memorandum filed with Senate bill No. 472, entitled " An Act 
to amend chapter four hundred and ninety of the laws of 
eighteen hundred and eighty-three, entitled ' An Act to provide 
new reservoirs, dams and a new aqueduct, with the appurte- 
nances thereto, for the purpose of supplying the city of New 
York with an increased supply of pure and wholesome water.'" 
Approved. 

An examination of this bill shows that its provisions 
have been generally misunderstood. It seems to have been 
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confounded with other bills pending before the legisla- 
ture. It does not increase the powers of the superintend- 
ent of public works. It does not confer any additional 
authority upon the aqueduct commission. It simply 
changes the personnel of the commission by dropping two 
of the officials or ex officio members, constituting the present 
commission, and substituting in their places three citi- 
zens, one of whom shall be a civil engineer, and one of 
whom shall reside in one of the counties, outside of New 
York, through which the aqueduct is proposed to be 
constructed. 

The bill also reduces the annual salaries of all the com- 
missioners from eight thousand dollars to five thousand 
dollars. 

It passed the legislature nearly unanimously, and as 
there are no serious legal or constitutional questions 
involved, no sufficient reason for withholding my approval 
is apparent. 

Being compelled to differ with the legislature so fre- 
quently upon matters of legislation, it is desirable to avoid 
all appearance of unreasonable or factious opposition to 
its measures whenever such a course can consistently be 
adopted. 

It is represented that the people in the counties out- 
side of New York, through which the acqueduct is being 
constructed, are desirous of having a representative upon 
the commission to especially protect their interests, and 
the legislature has endeavored to gratify their wishes. 
There seems to be some force to the claim of such locali- 
ties, and it is anticipated that no possible harm can result 
from permitting such proposed representation. 

It is further represented that neither the mayor nor 
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the comptroller, by reason of their onerous official duties, 
have sufficient time to give due and proper attention to 
the work of the commission, and that the efficiency of 
that body will be greatly promoted by the substitution 
of citizens, who hold no other office whatever, and who 
can give their entire time, if necessary, to the faithful 
and energetic discharge of their duties as commissioners. 
These are considerations which are certainly not without 
weight, and which must unquestionably have influenced the 
legislature in the passage of this act. 

It is also understood that neither the mayor nor the 
comptroller were desirous of being continued as members 
of the commission. Neither they nor any of the local 
authorities of New York city have protested against the 
bill, and in the absence of any such action on their part 
it may be assumed that, personally and officially, they 
acquiesce in the propriety of its provisions. 

It is claimed to be desirable that one of the proposed 
commissioners should be a civil engineer, and the bill so 
provides. No one of the present commissioners has ever 
had any practical experience in the construction of tunnels 
or acqueducts, and the aid and advice of a skilled and 
practical man as a member of the commission, without the 
commission being compelled to always rely upon the judg- 
ment of employes or outsiders upon engineering questions, 
would seem to be very advantageous. The recent scandal 
arising out of differences between the chief engineer and 
the construction engineer of the acqueduct would, it is 
believed, have been avoided by the presence in the 
commission itself of an experienced civil engineer. 

Frequent changes in such a commission are of course to 
be regretted, and last year I refused to approve a bill 
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which the legislature passed, adding another official — the- 
head of the Fire Department of New York — to the com- 
mission, although strongly urged so to do by the local 
authorities of that city. 

No such reasons then existed for a change as are now 
presented for this bill, and the experience of another year 
in the working of the commission having, it is claimed, 
furnished new arguments for the proposed change, and the 
legislature having in its wisdom deemed this measure 
advisable and passed the same with great unanimity, I do 
not feel impelled to again thwart the action of the legis- 
lature by antagonizing its deliberate judgment upon such 
a question. The value of any commission depends not so 
much upon the number of men or officials who compose 
it, as upon the capacity and honesty of its members. 

The presence or absence of one, two, or a dozen officials 
of New York city, is not regarded as essential to the suc- 
cess of the acqueduct commission Good citizens, who 
hold no other office, are as competent to properly dis- 
charge the duties of a commissioner as any busy city 
official can possibly be. 

Everything depends upon the integrity, ability and 
industry of the persons selected. 

The financial affairs of the commission are subject to a 
great extent to the supervisory action of the mayor and 
comptroller, who alone can issue the necessary bonds and 
give the requisite checks for payments to the various con- 
tractors, and such supervisory power will still exist whether 
those officials are members of the commission or not, and 
is not affected or disturbed b)' this bill. 

The bill is not in all respects what I would have recom- 
mended or preferred, but as the legislature seems desirous 
12 
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of making a change, and as immediate action upon the 
measure is demanded in order that the new commis- 
sioners may be selected and confirmed by the senate, I 
have, with some reluctance, concluded to formally approve 

the bill. 

DAVID B. HILL. 



VETO, ASSEMBLY BILL, NOT PRINTED, AMENDING 
THE CHARTER OF THE VILLAGE OF ITHACA. 



1 8, 1886. J 



State of New York. 

EXECUTIVE CHAMBER, 
Albany, May 
To the Assembly : 

Assembly bill, entitled "An Act to amend chapter two 
hundred and fifty-seven of the Laws of eighteen hundred 
and sixty-four, entitled 'An Act to revise and consolidate 
the laws in relation to the village of Ithaca, in the county 
of Tompkins,'" is herewith returned without approval. 

The sole object of this bill is to provide for the estab- 
lishment of a Police Department or Board of Police Com- 
missioners in the village of Ithaca, who shall assume entire 
management of its police, independent of the village trus- 
tees. It contemplates the appointment of four commis- 
sioners, who, together with the president, shall constitute 
a board of five persons. I am informed that there are 
only five policemen in Ithaca at present, which number is 
claimed to be sufficient and is all that the taxpayers desire 
or require. 

To constitute an elaborate board of five police commis- 
sioners to manage or control only five policeman, is believed 
to be an unnecessary and unwise measure. 
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The present force is under the supervision and direction 
of the board of village trustees, and it does not appear 
that such board is not competent to successfully manage 
such force, and there are no complaints that the force 
itself is not capable and efficient. Ithaca is usually a quiet 
village, and its citizens are law-abiding and orderly mem- 
bers of society. They do not require extraordinary police 
protection. No great harm can accrue if the management 
of its police department shall remain as now provided by 
law for some time to come, or at least until Ithaca shall 
become a city and assume a city government. 

It is not believed that the citizens of Ithaca really desire 

the measure, and for this reason, and the grounds before 

stated, I cannot approve the bill. 

DAVID B. HILL. 



VETO, ASSEMBLY BILL No. 169, MAKING AN 
APPROPRIATION FOR LEGISLATIVE PRINTING. 



State of New York. 

EXECUTIVE CHAMBER, 1 



Albany, May i8, 1886. 



Statement of item of appropriation objected to and not approved, 
contained in Assembly bill No. 169, entitled " An Act making 
appropriations for the support of government." 

The item herein enumerated, contained in Assembly 
bill No. 169, entitled " An Act making appropriations 
for the support of government," is objected to and not 
approved for the reasons hereafter stated : 

For the legislative printing for the State, done under contract or by direc- 
tion of the legislature, including binding, mapping, lithographing and 
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engraving, publication of the official canvass and official notices provided 
for by law, which are subjects of contract, $60,000. 

This item is objected to and not approved. 

The words, " or by direction of the legislature," which 
have been interpolated therein, render it objectionable. 
These words have evidently been inserted for some unusual 
purpose or to accomplish some result not apparent upon 
the face of the item. They are not to be found in the 
appropriation of last year for State printing, or in any 
previous appropriation bill for the same object. 

The judicial tribunals of the State have repeatedly held 
that the legislature cannot by joint resolution, or by a 
" direction " expressed in any other matter than by 
statute, authorize the creation of a debt or incur an 
obligation for State printing. The law requires that the 
State printing shall be done under a contract to be entered 
into by certain State officers. The legislature has the 
right to appropriate moneys to meet an indebtedness 
incurred under such contract. It cannot appropriate 
moneys for any other State printing not authorized by 
law. " The direction of the legislature," and that alone, 
is not an authority recognized by law. A joint resolu- 
tion of the two houses authorizing printing to be done 
outside of the legal contract has no binding or legal 
effect. 

It follows that the legislature cannot appropriate 
moneys for any printing authorized only by " direction " 
of the legislature, but not authorized by law or done 
under legal contract. 

The item being objectionable in this particular renders 

necessary a disapproval of the whole appropriation for 

State printing. 

DAVID B. HILL. 
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MESSAGE, SPECIAL, CONCERNING THE RECORDS 
OF THE STATE SURVEY. 

State of New York. 

EXECUTIVE CHAMBER, J 

Albany, May i8, 1886. ) 
To the Senate : 

An act has been passed by the legislature, which is now 
under consideration by me, entitled "An Act to provide 
for putting in permanent and most useful form the records 
and results of the State survey and for preserving the same." 

The act requires certain duties to be performed by the 
commissioners of the State survey. Without expressing any 
opinion upon my part as to the propriety Of continuing the 
State survey, I assume that it is my duty to make what 
has already been done by the State survey of practical use 
to the people of the State. There are three vacancies in 
the present board of commissioners. There has been found 
great difficulty in the past in securing gentlemen who were 
qualified and willing to accept the position. If the bill in 
question which is now before me is to become a law (and 
I see no objection to it in its present form), it is desirable 
that the vacancies should be filled, — otherwise a quorum 
cannot be obtained except with great difficulty to carry out 
the provisions of the act. Under these circumstances I 
transmit the following nominations : 

To be Commissioners of the New York State Survey — 
David M. Greene, of Troy, in the place of George Geddes, 
deceased; David John Johnston, of Cohoes, in the place of 
John D. Van Buren, Jr., declined, and Samuel B. Ward, of 
Albany, in the place of Theodore M. Pomeroy, failed to 
qualify. DAVID B. HILL. 
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VETO, SENATE BILL No. 241, RELATING TO COM- 
MISSIONERS OF EXCISE IN NEW YORK CITY. 



State of New York. 

EXECUTIVE CHAMBER, 
Albany, June 



\ 
15, 1886. J 



Memorandum filed with Senate bill No. 241, entitled "An act 
relating to the appointment of Commissioners of Excise in the 
city of New York." Not approved. 

This act provides that the president of the board of 
aldermen of the city of New York shall appoint a board 
of excise for that city to serve until the spring of 1887, 
and that the terms of office of the present commissioners 
shall terminate in ten days after the approval of this act_ 
It further provides that in April, 1887, and every three 
years thereafter, the mayor of said city shall appoint its 
excise commissioners, without confirmation by the board 
of aldermen. The theory of the bill seems to be that 
under existing law the mayor cannot appoint excise com- 
missioners without confirmation by the board of aldermen, 
but that he, having recently assumed so to do, and his 
appointees having commenced to act, and the old commis- 
sioners of excise not recognizing the validit)'- of such appoint- 
ment, and having refused to surrender their offices, are also 
assuming to act, there exists a "muddle" in excise matters 
which is proposed to be settled by the provisions of this bill. 

It is clear that the legislature ought not to interfere to 
settle legal disputes between conflicting claimants to public 
office unless there is an absolute and pressing necessity 
for it. Legal disputes should be left to be settled by the 
courts, except in rare cases where great public interests 
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are involved, and where serious and doubtful questions 
have arisen which cannot be speedily settled by judicial 
decision. Otherwise a bad precedent is created which 
would naturally invite appeals to the legislature whenever 
the validity of an appointment to office should be ques- 
tioned, even though it be upon the most slight or trivial 
grounds. The question is here presented whether there is 
any serious legal difficulty to be settled which requires the 
intervention of the legislature. I do not believe there is. 
I am clearly of the opinion that under the provisions of 
chapter 43 of the Laws of 1884, the mayor had the right to 
appoint excise commissioners without confirmation. It is 
believed that such was the intention of that act, and that 
the courts will so construe it, notwithstanding its defective 
or apparently restrictive title. The body of the act is plain 
and decisive. It declares that " all appointments " which 
had theretofore been required to be made by the mayor 
and confirmed- by the board of aldermen "in the city of 
New York," should thereafter be made by the mayor with- 
out such confirmation. Excise commissioners had thereto- 
fore been appointed " in the city of New York " by the 
mayor and confirmed by the board of aldermen, and the act 
clearly applied to such offices. It matters not whether such 
offices were created by the charter of New York city or by 
a special law, or by a general act of the legislature, or 
whether they are to be regarded technically as State or 
city offices. They were offices to be filled " in the city of 
New York," upon the nomination by the mayor and con- 
firmation by the aldermen, and that is sufficient to bring 
them within the provisions of that act. The intention of 
the act cannot be ignored, nor should it be controlled or 
limited by a title which, possibly, may not with strict 
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or complete accuracy express the entire purpose of the 
bill. The body of the act should control the construction 
which should be given to the measure. The circumstances 
under which the act was enacted may be taken into con- 
sideration, as well as the grounds which existed or were 
alleged to exist for depriving the board of aldermen of 
all confirming power. There was no reason why the 
aldermen should have been deprived of a portion of their 
confirming power and not all of it, or why the office of 
excise commissioner should have been excepted from a 
law applicable to all other appointments. 

If this view of the law of 1884 is correct, of which I 
have never entertained any doubt, it follows that Mayor 
Grace had the right to appoint an excise board at the 
time he did, and that it did not require confirmation. 

That board should not be displaced merely because the 
old board chooses to dispute this view, and because the 
old commissioners insist upon acting after their terms have 
expired. 

Neither does the situation justify the legislature in inter- 
fering by providing for the temporary appointment of a 
new board by the president of the board of aldermen. 
A controversy should not be assumed to be serious, nor 
should one be created where none really exists, simply 
for the purpose of affording a pretext for legislative inter- 
ference, and to displace regularly appointed officials whose 
places are desired by other people. If my construction of 
the law of 1884 is the correct one, there are no impor- 
tant legal difficulties to be overcome in this matter, and 
the appointees of the present mayor are the legal officials, 
and entitled to serve out their full terms, and they should 
not be deprived of their offices by the arbitrary and unpre- 
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cedented action of the legislature upon the false pretense 
of the existence of a grave legal complication which imperils 
public interests, and which, in fact, has little foundation 
upon which to stand. It was, of course, unfortunate that 
the mayor should have himself cast a doubt upon his right 
to make these appointments alone, by first submitting the 
names of his appointees to the board of aldermen for con- 
firmation. His ill-advised or hasty action, however, could 
not change the law, and it having been quickly reversed, 
it becomes now of little importance. The public are not 
estopped by reason of his action from insisting that the 
law of 1884 should be construed and enforced according 
to its true spirit. 

There does not seem to be any excuse whatever for the 
enactment of the present measure. No valid reason exists 
why the mayor of New York should not be permitted to 
appoint excise commissioners. The bill seems to be a tem- 
porary expedient, cunningly devised to deprive the present 
mayor of his prerogative to make such appointments. The 
bill itself recognizes, to a certain extent, the propriety of 
such power being lodged in the chief executive officer of 
the city, by providing that he shall fill all vacancies which 
may occur in the very board authorized to be appointed by 
the president of the board of aldermen, and that future 
mayors shall make all future appointments. 

The bill is simply a scheme devised by the legislature to 
decapitate certain officials, in order temporarily to make 
room for others. I cannot become a party to any such 
questionable proceeding. The bill is without merit, and 
would furnish a bad precedent, which would surely return 
to plague those who are now clamoring for its approval. 
What New York city needs in this matter, as well as in 
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most other matters to be affected by legislation, is — to be 
let alone. Special legislation in reference to its affairs 
should be avoided whenever possible. Bad precedents 
should not be created, even if good results might tempo- 
rarily follow. Its mayor should be permitted to exercise 
the proper functions of his office, and temporary expedients 
should not be resorted to in order to cripple or curtail 
his just powers. Mayors of cities should be permitted to 
appoint all excise commissioners. They were permitted 
to do so under the original general excise act of 1870 in 
every city in the State, except the cities of New York and 
Brooklyn. There was never any reason why those cities 
should have been made an exception to the general rule. 

It is no reflection upon the present president of the 
board of aldermen when it is asserted that he ought not 
to exercise the powers proposed to be conferred by this, 
bill. That he would appoint excellent officials I have no 
doubt. He is a business man of intelligence and character^ 
and possesses the confidence of the people of the city of New 
York, and would discharge the trust confided to him with 
honor and fidelity. But he was not elected for any such 
purpose, and such appointments belong of right and pro- 
priety to the mayor. 

The act in question is mischievous in its tendencies and 
should never have been passed. No matter who occupies 
the mayor's chair — or to whatever party or faction he 
may belong — the rights and prerogatives of his office 
should be protected from encroachment by legislative 
interference. It follows from what has been previously 
stated that the terms of the old excise commissioners 
expired on the appointment by the mayor of their suc- 
cessors, and it is believed that, as good citizens, they 
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should have quietly acquiesced and surrendered their 
offices. It is believed and hoped that they will do so now. 

Aside from these considerations, there is no necessity 
for the bill. The new board is recognized as the legal 
board by all the city authorities, including the police 
force, and is proceeding in the quiet and orderly dis- 
charge of its duties. The old board has no authority in 
fact, and its orders and licenses are not respected any- 
where, and it maintains the mere semblance or shadow 
of opposition to the new board. If it shall still insist 
upon maintaining its existence, its legality can be quickly 
settled by a ^uo warranto proceeding by the attorney- 
general. 

The public interests do not require the enactment of 

this unwarranted legislation, and I cannot consistently 

approve it. 

DAVID B. HILL. 



VETO, SENATE BILL No. 363, RELATING TO ELEC- 
TIONS IN NEW YORK CITY. 



State of New York. 

EXECUTIVE CHAMBER, 1 

5.[ 



Albany, yune 15, 1886. 



Memorandum filed with Senate bill No. 363, entitled " An Act 
relating to the election, the terms of office and the powers of the 
mayor, aldermen, comptroller and president of the board of 
aldermen in the city of New York." Not approved. 

This bill illustrates conspicuously the method by which 
a meritorious measure can be weighed down by additions 
contrary in character and repugnant, even if not actually 
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hostile to its spirit, as originally advanced. There are con- 
tained within it three distinct propositions, each of which 
alone would make a radical change in the system at 
present prevailing for the selection of important municipal 
officers for New York city. These three propositions are as 
follows : 

The first provides for spring municipal elections. 

The second provides for the election of aldermen upon a 
general ticket ; and 

The third provides for the use of what is known as the 
cumulative method of voting. 

These are unrelated propositions, each of which might 
very properly be submitted to the Executive for approval 
upon its own merits, but there exist no good reasons why 
all three should be included in one bill, thus endangering, 
if serious objections exist to any one, the fate of the other 
two. Each proposition, in all its ramifications, is so import- 
ant that it deserves individual consideration and discussion. 

I proceed to consider the first proposed change, that 
which provides for spring municipal elections. Upon this 
question I have on various occasions expressed my opinion 
without hesitation or uncertainty. My annual message, 
transmitted to the legislature January 6, 1885, advocated 
this reform, for the reasons, among others, that it would 
relieve the choice of local officers from the influence of 
strictly partisan politics ; that it would leave the election 
of State or national officers free from the embarrassment of 
local contests and that it would do away largely with the 
opportunity for what is known as " trading." At that 
time I stated : " Common experience has testified to the 
evil of this system {t. e., the concurrence of municipal and 
general elections), and the principal, if not the only argu- 
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ment for its retention, has been that it avoids expense and 
loss of public interest incident upon a great frequency of 
elections." To meet these objections I then proposed, 
somewhat in detail, a plan by which it was believed they 
might largely be removed. 

Upon the suggestion thus made no action was taken by 
the legislature of 1885, a body of like political faith with 
that which has just adjourned. 

In my message of January 5, 1886, I again reiterated 
my suggestions, as follows : 

" It is believed that the separation of municipal from State 
elections, thereby relieving the choice of local officers from 
the influence of strictly partisan politics, and insuring the 
selection of State or National officers free from the embarrass- 
ment of local contests, would be a step in the right direction. 
Prior to the year 1870 the municipal officers in the city of New 
York had been chosen, not at the general election, but at what 
was known as the charter election, held for many years in the 
spring, but more recently in the month of December in each 
year. In 1870 the law was changed, by providing that the 
municipal officers should be voted for on the same day of the 
general election in November, and it has so remained ever 
since. Public sentiment, both in the city and in the country, 
recognizing the growing evils of the present system, has 
strengthened in support of the proposition favoring a return 
to the ancient system of spring elections for charter officers." 

Upon the suggestion thus renewed no effective action 
was taken by- the legislature of 1886 until the closing 
days of the session. Then the bill now under considera- 
tion was passed and sent to the Executive only after the 
legislature had adjourned, and, therefore, too late to per- 
mit of any modifications or amendments which might 
clearly appear to be necessary. It is to be borne well in 
mind that this bill, of such admitted importance to New 
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York city, received no thoughtful consideration at the hands 
of the legislature, and was considered at all only during 
the hurried and confusing last days of a session which 
had already covered nearly five months. Yet, notwithstand- 
ing certain ambiguities of expression and doubt as to the 
terms of some of the officers affected, if the proposition 
for spring elections stood alone I would assuredly approve it. 

But the bill goes further. The second proposition 
incorporated therein is the change proposed in the election 
of aldermen. By this change all local representation from 
the various wards is done away with and, instead, the 
board of aldermen, reduced in number to fourteen, is to 
be elected from the city at large upon a general ticket, 
seven members being chosen each second year. 

A brief review of the legislation of the last few years 
upon this subject is not inappropriate. If it does no more 
it will demonstrate clearly the fickleness of public opinion 
in New York city and the variableness of effort among 
those who have been most ready to urge alleged reforms. 

Prior to 1882 minority representation existed restrictedly 
in the city of New York, the board of aldermen being 
chosen pursuant to section 4 of chapter 335 of the Laws of 
1873, as amended by section i of chapter 400 of the Laws 
1878. Under these laws the board was constituted at first 
of twenty-one, and after 1878 of twenty-two members, of 
whom fifteen were chosen by threes in the five senatorial 
districts of the city and six were chosen by the entire city. 
But no voter could vote for more than four of the six 
aldermen-at-large, and in the districts no voter could vote 
for more than two aldermen of the three to be chosen. 
After 1878 one alderman was chosen by the annexed district. 

Upon February 14, 1882, Mr. Theodore Roosevelt 
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introduced a bill which abolished the method of election 
then prevailing, with its accompanying provisions for 
minority representation, and substituted for it the present 
method of electing twenty-four aldermen from as many 
separate districts, one to be chosen by the electors of each 
district. This proposition was hailed by the great majority 
of the press and public as a reform measure, and thus 
supported it passed both houses of the legislature, without 
a single opposing vote in either house, was signed by 
Governor Cornell, and became a law upon July i, 1882. 
In 1883 no change was made. 

In 1884, upon March 14th, Mr. Roosevelt introduced a 
second bill entitled " An Act relating to the board of 
aldermen in the city of New York." This bill was one 
of a series of the reform measures which were the fruit of 
the investigation of the assembly committee on cities of 
that year. 

It provided for the annual election of an additional 
alderman, who should be known as the president of the 
board, and who should be the choice of the electors of 
the entire city. It passed both houses almost unani- 
mously, receiving but ten adverse votes in the assembly 
and but one in the senate, was approved by Governor 
Cleveland and became a law upon March 29, 1884, being 
chapter seventy-four of the laws of that year. Under these 
two reform measures — the Roosevelt laws of 1882 and 
1884 — minority representation, as it had previously existed, 
was abolished, and under them there have since been 
elected the boards of aldermen of 1884, 1885 and 1886. 

Now, in the stead of this so lately established system, 
it is proposed to substitute another, namely, that of elect- 
ing all aldermen upon a general ticket. The board is 
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reduced in number to fourteen, and when the system is 
in regular operation the term is to be four years, with 
one-half of the members to be elected every second year. 
It may well be questioned whether all the interests of 
New York can thus secure adequate representation. New 
York is a great city, whose interests are varied and 
numerous. The more representative its aldermanic body 
can be made, within reasonable limits, the less liability 
there will be for corruption or undue influence upon the 
action of such a body. I am of the belief that a more 
numerous board than that proposed is desirable and will 
tend to secure more satisfactory city government. 

Yet notwithstanding the diversity of opinion which has 
existed and does exist as to the wisdom of this new plan 
of constituting the board of aldermen and selecting its 
members, I still might feel inclined, the legislature not 
being in session, to approve the bill before me were 
the two propositions so far enumerated all it contained. 

But there is a third proposed change, more radical than 
either of these two. It is a change which has been little 
agitated in the press, still less discussed in the legisla- 
ture, and least of all considered as to the actual effect 
it might have upon the government of the municipality 
that is affected, or as to the practicability of its actual 
operation in a city of the magnitude of population and 
diversity of interest of New York. This third proposed 
change is known as the cumulative method of voting. 
By it each voter is allowed as many votes as there are 
aldermen to be elected, and he is also allowed to cast all 
of these votes for any one candidate, or may distribute 
them among the candidates in such proportion as he 
chooses. In the instance before us, each voter would 
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have at first fourteen votes for aldermen, one of which 
could be cast for each of fourteen candidates, or the 
whole fourteen of which could be cast for a selected 
one of the candidates, or any combination of votes 
and candidates, could be made so long as the total 
votes cast did not exceed fourteen. In April, 1888, and each 
second year thereafter, but seven aldermen would be 
elected, and the voter would accordingly have seven votes 
to cast in like manner as above shown. Under this plan 
any but an extremely small minority could by proper 
management elect at least one representative. And this is 
the chief advantage claimed for this complicated system. 

Properly speaking there is no one homogeneous minority 
in New York city. But there are numerous diversified 
minorities. The advocates of this system are inevitably 
and mathematically led to the conclusion following : Each 
one of the fourteen more powerful minorities would secure 
a representative in the board of aldermen. Minorities 
made up upon the basis of race, of religion, of occupation, 
of wealth, or of poverty, would secure representation. 
Broken into classes of every sort and description, the electors 
of New York city would choose not men responsible to the 
city at large and so desiring to serve impartially all interests, 
but men dependent for favor upon and endeavoring to satisfy 
the particular minority of electors by whose votes they were 
placed in office. It would be the rule of the machine indeed 
and not of one or two or three machines, but of the four- 
teen selfish combinations which race, religion or occupation, 
would bring effectively to the surface. In brief, this bill 
proposes that an enormous, unwholesomely compacted, 
politically perplexing and historically misgoverned commu- 
nity is to be committed to the trial of a device which 
13 
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has been, even with a limited measure of success, hereto- 
fore applied only to small, simply organized constituencies. 
The elector's choice of where he will bestow his cumula- 
tive privilege is to be exercised upon two, or more likely 
upon three or more tickets, each containing either seven 
or fourteen names. It is not believed that an appreciable 
number of the voters of New York city will make this 
choice for themselves. 

More than 700 polling places must be manned. If indi- 
viduals, or if any hastily organized body of individual 
citizens attempt to exercise such a choice as this bill 
seems to give them, they would accomplish little. Possibly 
they could elect one, two or three aldermen. They can do 
so now. But it must be clear to any observer of politics 
that the choice herein apparently provided for is a delu- 
sion ; that it will be made, not by the individual voter — 
or, if so made, will be fruitless — but will be made for 
him by the caucus, the committee, in short, by the dreaded 
machine which such enactments as this are professedly 
devised to overthrow. Such a scheme as this bill contains 
would tie the independent voter hand and foot. He must 
act with a large number of others or he can accomplish 
nothing. In order to so act he must be one of an organ- 
ization ; that organization's existence is at once known to 
the professional politicians, and these latter measure its 
strength. If they fear it, they sink their ordinary animosi- 
ties and contentions in recognition of the necessity of 
facing a common foe. 

Thus the individual's importance is absolutely obliterated 
and no exercise of choice can be effective, unless directed 
by organized effort, which effort in its turn will be most 
effective when employed in directing a body of loyal and 
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unthinking followers, which means that the best machine, 
and the most obedient and thorough -going partisans would 
profit most by this feature of the bill. 

What is needed in municipal elections is simplicity and 
effectiveness. A great city's chief magistrate should be 
chosen by the vote of all its electors. Upon him should be 
concentrated both power and responsibility, so that the 
citizen may at once determine many questions when he 
votes for a mayor. The choice between two or three 
candidates for such an office can be intelligently made 
by every one. It is in this direction that the way to 
reforms in municipal administrations has been and will 
be found. 

The advocates of this plan concede that it is an experi- 
ment, pure and simple. It has not been tried in a single 
municipality in the United States. In 1872 the reform 
legislature of that year passed a charter for New York 
city, the distinguishing feature of which was the plan of 
cumulative voting. This enactment was vetoed by the 
Governor and that veto was sustained by three-fourths 
of the whole legislature, including the Speaker of the 
Assembly of 1886, then also a member of the legislature, 
by whose manipulations this year the passage of this 
crude and heretofore repudiated scheme was largely 
secured. It is difficult to resist the conclusion that the 
promoters of this addition intended to imperil a good 
measure by injecting into it a provision which they knew 
the present Executive could not consistently approve. 

It may further be remarked that Samuel J. Tilden, whose 
conspicuous efforts to reform the government of the city 
of New York are well known and appreciated, was a mem- 
ber of the legislature of 1872, and that he was also found 
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among those who approved the veto of this experimental 
cumulative plan of votinpf. 

For fourteen years, from 1872 to 1886, the scheme has 
slumbered, and no recommendation for its adoption has 
been made by any governor or by any political party. 
Prior to its ressurrection, late in the session of 1886, it had 
not been demanded by any public meeting of citizens of 
New York. It had not been formally asked for by any 
reform association of that city. Not a single public man 
of any prominence had urged its adoption. Not a single 
newspaper in New York had suggested its incorporation 
in the measure for spring elections. 

The only place in this country where the system is in 
operation appears to be the State of Illinois. It is there 
applied solely to districts electing three local judges or 
three representatives, districts much smaller in population 
than the city of New York, whose inhabitants are equal 
to at least two-fifths of the whole State of Illinois. 
Even in that State it is not applied to the election of 
municipal officers. 

It is evident that there was no sincere desire upon the 
part of the majority of the last legislature to give New 
York the benefit of spring elections. That majority could 
have done it in 1885. They could have done it this year 
had they so desired. They resisted to the last moment, 
and only passed the bill when this doubtful provision 
was foisted upon it. 

More attention to the duties of the primary elections is 
one of the real needs of New York. When this attention 
is given, one honest vote for one honest candidate is • all 
that any honest citizen of New York should desire. A 
complicated plan, the effect of which is to legalize the 
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voting for a candidate more than once, will not bring 
the reform in municipal affairs that New York city so 
greatly needs. 

I do not rest my decision mainly upon any grounds of 
unconstitutionality. It must be conceded, however, that 
there are grave doubts whether this system of voting is 
permitted by our constitution. The " elections " referred 
to in our constitution at the time of its adoption were not 
understood to be of the character contemplated by this 
measure. It is understood that the constitution of Illinois 
was similar to our own in this respect, and the system of 
cumulative voting was only authorized by law after her 
constitution had been changed. 

The question of holding a constitutional convention in 
this State is to be submitted to the electors at the ensu- 
ing fall election. If the discussion of this subject shall 
render the adoption of this experiment expedient, it can 
be accomplished through the instrumentality of a con- 
stitutional amendment, proposed by a constitutional 
convention. This is the safest and easiest course, and would 
relieve the situation from all serious legal complications. 

It is certainly to be regretted that this scheme for 
spring elections, and possibly also to be regretted that 
the plan for the election of aldermen-at-large, is to be 
defeated by this addition of the cumulative method of 
voting. This bill, however, would not go into effect 
until April, 1887. It is my intention to renew, in January 
next, my recommendation for the passage of a simple and 
uncomplicated act to secure to the citizens of New York 
spring elections, and the legislature of 1887 can, if it is so 
disposed, make my recommendation effectual by the prompt 
passage of such a measure, which can go into practical 
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effect at the same date as is proposed by the bill before 
me. The same senate which has passed this bill will act 
upon my recommendation next year. It is to be hoped 
that an assembly will be chosen which will not distort a 
good measure by weighing it down by adding objection- 
able even if not unconstitutional provisions. 

The principal object of this system, as announced by 
its advocates, is to secure minority representation. The 
minority party in New York city — the word minority 
having reference to one of the principal political parties 
into which our people are divided — had ample representa- 
tion under the system established in 1873 and continued 
until 1882, when it was abolished with so much unanimity 
under the lead of Mr. Roosevelt. Besides, if that is the 
object, it is secured under the twenty-four district system 
now in operation. Minority representation alone and of 
itself will not reform the government of New York. The 
minority of the board of aldermen of 1884 were not less cor- 
rupt than the majority. Under such circumstances minority 
representation is not so desirable that it is necessary to 
overturn one great theory of our government, as it has 
prevailed in the past, and enter upon a doubtful and 
almost untried experiment. It is evident that there 
are some members of the minority of the city of 
New York who desire not only to do all the think- 
ing, but are willing and anxious to do a much larger 
proportion of the voting than falls to their share. 
The majority of the people must rule in New 
York city the same as in other parts of the State. 
A minority in New York city should have no greater 
rights than a minority in St. Lawrence county. There are 
counties in the State where the minority has not a single 
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representative in the boards of supervisors, which boards 
are the local legislatures of the counties. The minority in 
the rural districts is content to let the majority rule. 
The rural representatives of that majority in the legisla- 
ture must not attempt to fasten on the city of New York 
a scheme which they would repudiate for their own 
communities. 

This is loudly proclaimed as a reform measure. So was 
the Roosevelt amendment of 1882, which established the 
aldermanic district system at present in operation. All 
change is not reform. Unless a change is based upon 
some sound principle and is capable of practical good 
results, it ought not to be entered upon. The proposed 
scheme of cumulative voting is undemocratic in theory, 
has never been approved by practical experience in muni- 
cipal affairs, is not demanded by public sentiment, and 
would be disappointing in its results to the minority as 
well as to the majority of those affected by it, and possi- 
bly work great injury to the interests of the whole city 
of New York. Under such circumstances, however meri- 
torious the bill may be in other respects, I cannot give 

it my approval. 

DAVID B. HILL. 
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MEMORANDUM FILED WITH ASSEMBLY BILL 
No. 682, ANNEXING LLOYD'S NECK TO SUFFOLK 
COUNTY. APPROVED. 

State of New York. 

EXECUTIVE CHAMBER, ) 

Albany, June 15, 1886. \ 

Memorandum filed with. Assembly bill No. 682, entitled " An Act 
to set off Lloya's Neck from the town of Oyster Bay, Queen's 
county, and annex the same to the town of Huntington, Suffolk 
county." Approved. 

This bill sets off a portion of Queen's county and annexes 
the same to the county of Suffolk. It, therefore, changes 
the boundaries of two assembly districts. The question 
arises whether this can be legally done at this time under 
the provisions of section 5 of article III of the Constitu- 
tion, the bill not having been passed by the legislature " at 
its first session after the return of the (State decennial) 
enumeration." I have considerable doubt upon the question. 

It clearly could not have been done prior to the amend- 
ment to the Constitution of 1874, and there is some 
question whether that amendment has obviated the objection. 

The bill does not propose to erect any new town or 
any new county, but it divides a town and divides a 
county and changes two assembly districts. The power 
of the legislature to change the boundaries of an assembly 
district at any time where a new town is created or 
where a new county is erected, is conceded, but it may 
well be doubted whether it can divide a town or divide 
a county, at any time, without the erection, at the same time, 
of a new town or a new county. 
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If I was clearly satisfied of the unconstitutionality of 
the measure I could not approve it. Not being so satis- 
fied I must give the bill the benefit of the doubt and 
therefore approve it. 

Aside from this question, there is no objection to the 

bill on its merits. The propriety and justice of the change 

is too clear for argument. 

DAVID B. HILL. 



MEMORANDUM FILED WITH SENATE BILL No. 435, 
TO ENCOURAGE THE GROWTH OF FREE LIBRA- 
RIES. APPROVED. 

State of New York. 

EXECUTIVE CHAMBER, 

Albany, yune 15, 1886. 

Memorandum filed with Senate bill No. 435, entitled " An Act 
to encourage the growth of free public libraries and free 
circulating libraries in the cities of the State." Approved. 

This bill is opposed by the mayor and the other mem- 
bers of the board of estimate and apportionment of New 
York city, principally upon the ground that its provisions 
are believed to be mandatory. I am compelled to differ 
with them as to the legal effect of the bill. I regard its 
provisions as discretionary, and believe that they will be 
construed so that it is left to the sound judgment of the 
board of estimate and apportionment as to the amount of 
moneys which that board may see fit to allow to the 
libraries in question. 

If I believed that its provisions were mandatory, leaving 
no discretion whatever in the board, I should pursue my 
usual course in such matters and not approve it. 
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Notwithstanding the peculiar wording of the fifth section, 
I am inclined to believe that the bill, as a whole, confers 
an authority but leaves its exercise wholly discretionary, 
and I am quite certain the courts will so construe it if 
occasion shall ever arise. 

In other respects the bill is a very just and meritorious 

one, and I have concluded that it would be doing great 

injustice to a growing and worthy charity if I should not 

approve it. 

DAVID B. HILL. 



REVOCATION OF MANDATE IN THE CASE OF 
JERUSHA JOHNSON AND NELLIE SHOCK. 

State of New York, 

EXECUTIVE CHAMBER. 

Whereas, I did heretofore and on June 26, 1886, issue a 
warrant for the arrest of Jerusha Johnson and Nellie 
Shock, directed to Thomas Byrnes, Inspector of Police of 
the city of New York, charged in the State of Illinois 
with the crime of compounding a felony in the county of 
Cook, in said State, and with being fugitives from justice 
therefrom, upon the requisition of the Governor of said 
State of Illinois ; and. 

Whereas, Said warrant directed said Thomas Byrnes, 
among other things, to bring the said Jerusha Johnson and 
Nellie Shock before me at the Executive Chamber, within 
twenty-four hours from the date of their arrest, and, in pur- 
suance thereof, the said Jerusha Johnson and Nellie Shock 
were brought before me this day for the purpose of their 
being heard in opposition to their surrender to the 
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authorities of the State of Illinois, and a hearing having 
been duly had ; and, 

Whereas, The said Jerusha Johnson and Nellie Shock 
having been duly sworn and examined on their behalf, and 
having been represented by their counsel, N. C. Moak, and 
William S. Hallaren, the agent on the part of the State of 
Illinois, having been sworn and examined on behalf of the 
said State of Illinois, in favor of the surrender of the said 
Jerusha Johnson and the said Nellie Shock ; 

Now, therefore, I, David B. Hill, Governor of the State 
of New York, after due consideration of all the evidence 
taken before and submitted to me in said matter, and for 
good cause shown, do hereby revoke and annul in all 
things the warrant issued by me for the arrest of the said 
Jerusha Johnson and the said Nellie Shock as aforesaid. 

Given under my hand and the privy seal of the 

State, at the Capitol in the city of Albany, 

[l. s.] this twenty-eighth day of June in the year of 

our Lord one thousand eight hundred and 

eighty-six. 

DAVID B. HILL. 

By the Governor : 

William G. Rice, 

Private Secretary. 
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CONVICT LABOR — LETTER TO THE PRISON 
LABOR REFORM COMMISSION. 

State of New York. 

EXECUTIVE CHAMBER, 

Albany, July 7, 1886. 

To Messrs. Bookstaver, Barnes and Blair, Prison Labor 
Reform Commission. 

Gentlemen. — By the provisions of chapter 432 of the 
Laws of 1886 it is provided that "with the approval of the 
Governor," the prison authorities may employ any idle con- 
victs that there may be in the State prisons, reformatories 
and penitentiaries of the State, ''on what is known as the 
piece-price system of labor,'' whenever, by reason of want 
of plant, material or conveniences it shall be impracticable 
to employ such convicts on public account. 

The act further provides that such employment, if author- 
ized, shall be only temporary, and shall exist until you 
shall have made your report to the legislature, not longer, 
however, than June i, 1887. 

It appears that there are now over 500 idle convicts in 
Auburn prison who cannot be employed on public account, 
by reason of the failure of the legislature to appropriate 
the necessary moneys for such purpose. 

The State account system is now being carried on at 
Clinton prison ; the contract system at Sing Sing prison, 
and a portion of the convicts at Auburn prison are 
employed on the contract system, a portion on State 
account, and the remainder are idle. 

I desire to know whether, in view of the investigation 
of prison labor which you are now engaged in making. 
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the employment of the idle convicts who cannot otherwise 
be employed, might not, with propriety, be authorized on 
the piece-price system during the period mentioned, for 
the purpose of making a test of such system in compari- 
son with the other systems of labor now in use ; and 
whether, in your opinion, such authorization might not be 
advisable for such purpose and possibly aid you in making 
your report to the legislature. 

The prison authorities have asked for my approval of 
such employment, and before determining the matter I 
desire to know your views concerning it. I remain, 

Very respectfully, 
DAVID B. HILL. 

CONVICT LABOR — LETTER TO THE SUPERIN- 
TENDENT OF STATE PRISONS. 

State of New York. 

EXECUTIVE CHAMBER, 1 

5.1 



Albany, July 9, 1886. 



Hon. Isaac V. Baker, Jr., Superintendent of State Prisons, 
Albany, N. Y. : 

Sir. — Your letter of June eighth last was duly received. 
It came to me while I was busily engaged in the exami- 
nation of the three hundred bills which had been left in 
my hands by the recent legislature, and such examination, 
which could not be postponed, as well as engagements 
previously made, which have since entirely occupied my 
time, have prevented until within the past few days 
my giving the subject of your letter such attention as its 
importance required. 
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You call my attention to the fact that there are over 
five hundred idle convicts in Auburn prison who cannot 
be employed at labor on State account, because of the 
failure of the legislature to appropriate sufficient moneys 
for such purpose, and you refer to the dire consequences, 
moral and economic, which are likely to occur by reason 
of such enforced idleness, and you solicit my approval of 
the employment of such idle convicts " on what is known 
as the piece-price system of labor," under the provisions 
of chapter 432 of the Laws of 1886. 

Permit me to state, at the outset, that you cannot 
regret more than I do the ill-advised action of the legis- 
lature in refusing to make the necessary appropriation to 
keep these convicts employed. I specially called its atten- 
tion to this subject in my last annual message, and urged 
that all necessary appropriations should be made to pre- 
vent such convicts from being kept in idleness, but the 
legislature — influenced as it would seem from some 
quarter — was deaf to my appeals. 

I also realize and deprecate as keenly as you possibly 
can do the evils which must necessarily result from keep- 
ing such convicts in idleness, and it is to be regretted 
that the legislature did not, in its wisdom, see fit to 
adopt the suggestions which were made to it, under 
which these idle convicts could have been employed. At 
the very assembling of the legislature the greater part 
of these idle convicts were then out of employment. 
This fact was well known both to yourself and the 
legislature, and early in January last I suggested immedi- 
ate action whereby they should be kept employed, but 
nothing whatever was done concerning it for nearly five 
months, when, at the close of the session, the act to 
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which you refer (chapter 432 of the Laws of 1886) was 
passed. 

That act did not reach me until the last day of the 
session and about two hours before its adjournment. In 
order to render its provisions available for the appoint- 
ment this year of a commission to investigate the subject 
of prison labor it had to be immediately approved. 

It probably may be unnecessary now to speak further 
of the unwise attitude of the legislature in refusing the 
necessary appropriation to employ the convicts under the 
State account system. An appropriation was deliberately 
and intentionally refused upon two grounds : 

First. Because many of the members were, like yourself, 
in favor of the contract system, and opposed to the State 
account system ; and. 

Second. Because they desired to keep down the tax rate 
for the ensuing year. 

Neither of these considerations should have had any 
weight in such a matter. I can only reiterate what I said 
in my last annual message : " There should be no attempt 
to embarrass the State account system, or any other plan, 
by the withholding of the necessary appropriations for its 
successful management. Such a course is prejudicial to the 
State, and . its object is transparent." No credit for 
economy can be obtained before the people by any party 
or legislature, by refusing to make the necessary appro- 
priations properly to carry on the prisons or other institu- 
tions of the State. The last legislature, with its eyes wide 
open, left the prison labor problem unsolved, and passed 
the act in question to which reference has been made, 
which compels idle prisoners to be temporarily employed 
on the piece-price plan or remain wholly unemployed. It 
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sought to evade its own responsibility for its non-action, 
and throw the responsibility of the non-employment of 
idle prisoners upon the Governor. It provided that they 
might be employed on the piece-price system " with the 
approval of the Governor," else they must remain idle. 
You now ask for authority to employ these idle prisoners 
at Auburn " on what is known as the piece-price system of 
labor." 

I have been endeavoring to ascertain what is meant by 
the "piece-price system of labor." It is not defined by any 
statute. It has never been in operation in this State. No 
one seems to know exactly what it is, or what it means, 
or what its effect will be. It seems to differ in different 
States. I fear it is only another name for the former con- 
tract system. If this be so I am utterly opposed to it. 

I said in my last annual message: "It would be unwise 
to attempt the restoration of the contract system or any 
system that is equivalent to itP The people of the State, three 
years ago, expresssd their disapprobation of it when the 
question was fairly submitted to them at the polls, and 
their verdict must be respected. 

My views in reference to the contract system have been 
well known for years, and none knew them better than the 
last legislature. It certainly could not have expected me 
to approve that system, or anything that is equivalent to it. 

The bill which it passed is misleading and deceptive in 
that it conveys the impression that there were no idle 
prisoners at the time of its passage, but that there might 
possibly be some during the year which it would not be 
practicable to employ, owing to a casual deficit of appro- 
priation or a temporary lack of material, while in truth 
and in fact there were then at the very date of its passage 
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over five hundred prisoners actually idle, owing to the 
failure of this very legislature to make the necessary appro- 
priation which would prevent such idleness. As before 
stated, there was no time for a careful consideration of 
the bill by the Executive, and it was approved solely 
because of its provisions for the creation of a " Prison 
Labor Reform Commission," which commission it was 
thought might result in some good to the State. 

Under these circumstances I am reluctant to approve of 
the so-called " piece-price system of labor," whatever that 
may be. I fear that it is merely an entering wedge for 
the restoration of the old contract system. 

Instead of acquiescing in the decision of the people for 
the abolition of that system, there has been manifested, 
ever since that time, a disposition on the part of many 
members of the legislature to endeavor to restore it. 
Their efforts have been fortified and encouraged by the 
arguments which have been presented by yourself in your 
several reports in favor of the contract system. 

The prison contractors and their friends have been dili- 
gent in their efforts to break down the State account 
system and prevent its success, and it is to be regretted 
that their efforts have not been discouraged by the officials 
in charge of the prisons, and it is also to be apprehended 
that the refusal of the legislature to appropriate any 
moneys for the present employment of these idle convicts 
under the State account system, and the interpolation of 
section 4 in the bill referred to, in a manner designed 
principally to provide for the investigation of prison man- 
agement, furnishes evidence of a concerted movement 
having for its object the restoration of the contract system 

in the near future. 
14 
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The " situation," no matter how caused or what was the 
purpose of its creation, is indeed a grave one, and some 
relief is imperatively demanded. I am not clear that it is 
not my duty to recall the legislature and insist that the 
necessary appropriations should be made to enable these 
idle convicts to be employed. Such a proceeding, how- 
ever, should be avoided if it reasonably can be, and it 
possibly might lead only to still further complications. 

There is one view of the situation which impels me to 
consent to a trial of this piece-price system. Such employ- 
ment of the prisoners will only be temporary, and cannot, 
in any event, continue longer than June first, next, as I 
interpret the law. The commission has been appointed to 
investigate the whole subject of prison labor, and it is now 
engaged in that duty. It is a commission of able and con- 
scientious gentlemen, and it is hoped and believed that 
their labors will materially aid in the solution of the 
prison labor question. I have communicated with them 
upon the propriety of giving to you the authorization 
asked for, and they have recommended that such authority 
be given. Their recommendation is based upon the 
grounds that it will afford an opportunity for testing this 
system of labor with the other systems now in use, and 
may be of some benefit to them in reaching their conclu- 
sions and in making their report to the legislature. Its 
results can be compared with the other systems, and pos- 
sibly may throw some light on the question. In view of 
their recommendation, and solely for the purpose of afford- 
ing such test, I hereby consent that the idle prisoners at 
Auburn prison may, until March first next, be employed 
on the piece-price system of labor. This consent, however, 
is given with the understanding that such employment 
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shall be upon industries which shall conflict least with 
outside honest labor, so far as such arrangement is 
practicable. 

I deem it proper, however, here to say that such con- 
sent will not be given in reference to prisoners in any 
other institution, and that it shall absolutely cease so far 
as Auburn prison is concerned, on said March first, and 
neither yourself, nor the legislature, nor any prison con- 
tractors must expect any further extension of the time 
or any renewal of such consent. If the legislature, which 
shall then be in session, shall fail to adopt the recom- 
mendation of said commission, and shall fail to make 
necessary appropriations to employ such convicts upon the 
State account system, or some other proper system, which 
may then have been adopted, the responsibility for such 
convicts remaining idle must then be wholly assumed by 
it. No appeals will he entertained by me based upon 
dire results to be apprehended from such idleness. 

If the legislature shall again deliberately bring about 
such a situation of affairs as at present exists, it must 
accept the consequences, and the people of the State must 
hold it responsible. 

I have thus expressed myself at this length in order 
that my present action may not be misinterpreted, and 
that my views upon this subject and what may be 
expected in the future may be fully understood. 
I am, very respectfully, 

DAVID B. HILL. 
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CONVICT LABOR— LETTER TO THE SECRETARY 
OF THE NEW YORK STATE REFORMATORY. 

State of New York. 

EXECUTIVE CHAMBER, 

Albany, July lo, 1886. 

Dr. William C. Wey, Secretary New York State Reformatory, 

Elmira, N. Y. : 

Dear Sir. — Your letter of June twelfth, last, addressed 
to the Governor, was duly received and its contents 
noted. I am directed by the Governor to reply that 
after careful consideration he has concluded not to 
approve of the employment of prisoners on the " piece- 
price system of labor" in the Elmira Reformatory, or in 
any of the penitentiaries of the State. Under certain 
restrictions, and to accomplish a particular purpose relating 
to the investigation now being conducted by the Prison 
Labor Reform Commission, recently appointed, he has 
authorized the employment of the idle prisoners at Auburn 
prison, and that is the only authority that will be given. 

The Governor has consulted with the Attorney-General 
in reference to the point of law which you raise, and the 
Attorney General decides that in the absence of the Gov- 
ernor's approval of the employment of prisoners at the 
Reformatory on the piece-price system of labor, there is, 
in fact, no other provision of law .made for their employ- 
ment, and hence you are at liberty to use the amount 
appropriated by the legislature for the expenses of manu- 
facturing on public account. Any further information 
upon this subject can be obtained from the Attorney- 
General himself. 
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The delay in answering your letter has been occasioned 
by the Governor's pressing official engagements and his 
necessary absence from Albany, as well as by the time 
which he felt obliged to give to the consideration of this 
subject. I am, 

Very respectfully yours, 

WILLIAM G. RICE. 

Private Secretary. 



THE CIVIL SERVICE — PRISON GUARDS AND 
TEMPORARY APPOINTMENTS. 

At a meeting of the Civil Service Commission, held on 
the 3rst day of May, 1886, it was 

Resolved, That this Commission recommends to his 
Excellency the Governor the approval of the following 
amendments to the Civil Service Rules : 

First. Amend Rule VII so that Schedule B, Class VI, 
Subdivision III, shall read as follows : 

"First Grade — Guards in prisons and reformatories." 

"Second Grade — Keepers in prisons and reformatories 
receiving an annual compensation of $900 or less." 

Second. Amend Rule VIII by adding the words " but 
appointments may also be made in the Second Grade of 
Subdivision III, Class VI, by promotion, as provided by 
Rules 30 and 31 ; but no person shall be eligible for 
appointment to a position in said Grade of said Subdivi- 
sion and Class, except by promotion, who has not had 
at least one year's successful experience in governing or 
controlling men." 

Third. Amend Rule XXXIV so that it shall read as 
follows : " No temporary appointment or employment shall 
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be made of any one not eligible for permanent appointment 
or employment, except as hereinafter provided. Every officer 
having the power of such appointment or employment 
shall, previous to making the same, certify to the Commis- 
sion the duration and character of the service to be 
rendered and the rate of compensation to be paid therefor. 
When such duration or term of service is certified to be 
for a longer period than one month, the Commission shall 
certify to the appointing officer the name of the three 
graded highest on the proper register who, upon due 
inquiry, are found willing to accept such temporary appoint- 
ment, and from the three so certified a selection shall be 
made for the temporary service required. When the dura- 
tion of service is certified not to exceed one month, and 
the need of such service to be immediate and urgent, the 
appointing officer may select for such temporary service 
any person on the proper register of those eligible for per- 
manent appointment, except that in the prisons, reforma- 
tories and asylums, temporary substitutes may be appointed 
without examination, for not exceeding thirty days, in case 
of disability by reason of sickness or otherwise, and except 
that temporary appointments of officers may be made, for not more 
than five days in any case, to transfer prisoners from one prison 
to another, or as substitutes for regular officers who are neces- 
sarily absent engaged in this duty." 

Also, amend the second paragraph of said rule so as to 
read : " No person appointed under this rule, except those 
appointed, as herein provided, for the transfer of prisoners 
shall be appointed temporarily a second time unless sixty 
days shall have elapsed since the termination of his pre- 
vious term of temporary service, and every temporary 
appointment without examination must be reported to 
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the Commission within five days, with the reason for 
the same. 

Approved July 27, 1886. DAVID B. HILL. 

Governor. 



PROCLAMATION, ANNOUNCING THE DEATH OF 
SAMUEL J. TILDEN. 



State of New York. 

EXECUTIVE CHAMBER. 



\ 



I announce to the people of the State, with sincere 
regret, the death of Samuel J. Tilden. 

After a long and active career, devoted to the public 
good, and the rendition of arduous and conspicuous ser- 
vices in behalf of the people, he, this morning, peacefully- 
passed away, at his chosen retreat at " Graystone," on 
the banks of the Hudson. 

The country loses one of its ablest statesmen, and the 
State of New York one of its foremost citizens. He was 
twice a representative in the State legislature, a member 
of two Constitutional Conventions, Governor of the State 
for two years, and, in 1876, he was the candidate of one 
of the great parties of the country for the Presidency, 
receiving therefor the electoral vote of his native State, 
and, upon the popular vote, was the declared choice of 
a majority of the voters of the United States. As a private 
citizen and in every public station he was pure and 
upright, and discharged every trust with conspicuous 
fidelity. His last public utterance, which attracted univer- 
sal attention, exhibited the same spirit of unselfish 
patriotism which characterized his whole career, and was 
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in behalf of strengthening the defenses of his country 
that he loved so well. 

It is meet that the close of such a life should be 
marked with more than passing notice. The legislature 
not being in session at this time, I commend to the 
people of the State such expressions of respect for his 
long, faithful and honorable services as they may deem 
appropriate. 

Now, therefore, it is hereby directed, as a mark of 
regard for the distinguished dead, that the flags upon the 
Capitol and upon all the public buildings of the State, 
including the armories and arsenals of the National 
Guard, be displayed at half-mast until and including the 
day of the funeral, and the citizens of the State, for a 
like period, are requested to unite in appropriate tokens 
of respect. 

Given under my hand and the privy seal of the 
State, at the Capitol in the city of Albany, this 
[l. s.] fourth day of August in the year of our Lord 
one thousand eight hundred and eighty-six. 

DAVID B. HILL. 

By the Governor: 

Irving F. Cragin, 

Acting Private Secretary. 



Public Papers of Governor Hill. 217 

CONVICT LABOR — LETTER TO COMMITTEE OF 
THE ERIE COUNTY SUPERVISORS. 

State of New York. 

EXECUTIVE CHAMBER, \ 

Albany, August 28, 1886. ) 

Hon. Philo D. Beard, Secretary of Committee of Erie County 
Supervisors on Convict Labor, Buffalo, N. Y. : 

Dear Sir. — In answer to your previous communication, 
requesting authority from the Governor to institute the 
"piece-price" system of labor in the Erie County Peniten- 
tiary, I am directed by Governor Hill to say that, after 
a careful examination of the matter, he has concluded not 
to authorize such system. 

His engagements are such that he has no time to enter 
into any detailed statement of his reasons, but simply 
directs me to say that the piece-price system not being 
defined in any statute, and never having been operated in 
this State, it is, so far as he can understand it, only 
another name for the contract system, or a very slight 
modification of it, and he, being opposed to that system, 
does not think that he should authorize its institution in 
your penitentiary. 

The whole subject of prison labor will be brought before 
the legislature at its session in January next, when it .is 
hoped and believed that the matter will be satisfactorily 
solved. Until that is done the Governor declines to 
assume the responsibility of approving any piece-price 
system of contract labor, there being no special reasons 
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requiring it at this time, and its approval not being 
necessary as an experiment. I am, 

Very respectfully yours, 

IRVING F. CRAGIN, 

Acting Private Secretary. 



IN THE MATTER OF BROWN — DECISION. 

State of New York. 

EXECUTIVE CHAMBER, 1 

Albany, August 24, 1886. ) 

In the Matter of the Extradition of Daniel Brown. Decision. 

The Governor of Pennsylvania has issued bis requisi- 
tion upon me for the surrender of Daniel Brown, an 
alleged fugitive from justice, charged in that State with 
the crime of perjury. 

Brown was found in this State, and has been arrested 
and is held awaiting the decision of an application to 
revoke the warrant preliminarily issued by me. After 
taking evidence and hearing counsel on both sides, I find 
that the following facts are satisfactorily established : 

First. That the prisoner fled from the State of Pennsyl- 
vania to Canada to avoid arrest on a prosecution for per- 
jury, and is to be regarded as a " fugitive from justice," 
within the meaning of the Constitution and the laws. 

Second. That while sojourning in Canada he came into 
this State, where he was immediately arrested at the 
instance of the complainant in the perjury case. That he 
was induced to come into this State by the false and fraudu- 
lent representations of certain persons who were hired by 
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such complainant to decoy him into this State from 
Canada. There was no force used, but such persons 
assumed to employ the prisoner to peddle for them, and 
then, upon the pretense that he was going peddling, was 
persuaded to cross the Niagara river with them and come 
into this State, they representing that such river was the 
" Grand River," and that by crossing it he would still be 
in Canada, and he believing such representations. 

Upon this state of facts the question arises : What is the 
law applicable thereto ? 

I am unable to find any precedent or express authority 
to govern this precise case. Had the prisoner been forcibly 
brought into this State from Canada — in other words, had 
he been " kidnapped " within the meaning of the statute, it 
is believed that a case would have been presented requiring 
the discharge of the prisoner. 

Jurisdiction cannot be acquired by the forcible bringing 
of a party into the State. Neither can it be obtained by 
acts which would constitute a crime in both countries. The 
prisoner could not be said to have " fled " into this State 
if he had been forcibly brought here. But in this case 
there was no force used and the prisoner came voluntarily, 
although he was deceived and misled in coming. 

I am aware of the general rule applicable to civil cases, 
that a party must not be brought within the jurisdiction 
of a court by trick or fraud for the purpose of having civil 
process served upon him, and that a service obtained by 
such means will be set aside. 

The reason upon which this just and salutary rule is 
founded is that service of civil process is for the personal 
benefit of a litigant, and that jurisdiction should be 
honestly and fairly obtained by him, and if acquired in 
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any other manner it will not be recognized, but the same 
will be set aside, because a party must not be permitted 
to take advantage of his own wrong. 

This rule does not seem to have been extended to crimi- 
nal cases. A criminal action is not prosecuted for the 
benefit of any individual, but for the protection of the 
whole people. The acts of the complainant do noi neces- 
sarily bind the people. The case may be prosecuted 
irrespective of the complainant's wishes, and the prosecu- 
tion are not responsible for his proceedings unless they 
are connected with his testimony in the case, or have 
some bearing upon such testimony, any more than they 
are for the conduct of any other witness in the case. 

The question is presented whether the people must 
refrain from arresting a " fugitive from justice " simply 
because the complainant or some one interested in the 
prosecution has, in the absence of force, enticed the 
prisoner into the State by some false and fraudulent 
representation. 

So long as the prisoner comes voluntarily into the State, it 
would seem as though the people are not bound to inquire 
further as to the means or inducements which some witness 
or third person may have used or held out to induce his 
coming before they are permitted to arrest him upon a 
criminal charge. The case is to be considered the same as 
though the prisoner had fled from this State into Canada 
and had then returned here. It makes no difference that 
he fled from a sister State rather than from this State. It 
is sufficient that he is a "fugitive from justice" and is 
found in our own State. 

The prisoner was morally guilty of a wrong against the 
administration of justice when he fled from the State of 
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Pennsylvania to avoid prosecution for a crime there charged 
against him. Being within the jurisdiction of a well known 
process by which he may be returned to the State from 
whence he fled, it is not, so far as the State is concerned, 
it seems to me, an answer to the prisoner's wrongful act 
and to the enforcement of legal process to correct that 
wrong, that the prisoner was induced to come where such 
process might be served by an independent act, by an indi- 
vidual or individuals, which operated to deceive him. The 
question seems to be settled, in principle, by authority, 
(i Bishop's Criminal Procedure, 3d edition, section 224 b. • 
People V. Rowe, 4 Parker's Criminal Reports, 253 ; State v. 
Ross, 21 Iowa, 467, 470; Ker v. People, no Illinois, 627, 
637-643; 51 American Reports, 706, 709-714; Ex parte 
Scott, 9 Barnwell & Cresswell, 446 ; i Bishop's Criminal 
Law, 7th edition, section 135 ; see, also. La Grave's case, 
59 New York, no ; 38 American Reports, 720, note ; cases 
cited in La Grave's case, 45 Howard's Practice Reports, 314; 
14 Abbott's Practice Reports, new series, 343, note.) Kid- 
napping an individual is by law a legal crime against the 
sovereignty in which it is perpetrated, and is punishable, 
by the State in which the offense is committed, as a 
crime. It consists of overt acts within the territory of 
the offended sovereign. Fraud by one individual upon 
another affecting his property or personal rights is not a 
crime, punishable as such, by the State, except in certain 
cases specified by statute, of which the case under con- 
sideration is not one. It is suggested that the Dominion 
Government of Canada may require a return of the priso- 
ner. The answer is that this is a proceeding solely 
between this and a sister State. If the Canadian Govern- 
ment shall see fit to take action in the matter, it must 
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be to, and the steps to be taken thereon must be by, 
the Federal Government. (People v. Rowe, 4 Parker, 
254; Ker V. People, no Illinois, 637; 51 American 
Reports, 709-714 ; Matter of Scott, 9 Barnwell & 
Cresswell, 448 ; La Grave's case, 59 New York 116.) 
But even if I had a right to consider the sugges- 
tion, I do not see how the Canadian government could 
legitimately ask the prisoner's return. Private frauds 
between individuals are not the subject of international 
intervention. The arrest was not made upon Canadian 
soil. The prisoner in this State was justly amenable to 
process, which will compel him to submit to the usual 
investigation in Pennsylvania of the crime charged against 
him. No offense was committed against the laws of 
Canada, nor were its rights as a sovereign State in any 
manner invaded. The unjustifiable act, if any, was by one 
or several individuals against another individual and his 
individual rights. Those of the public were not invaded 
or affected except remotely, as it might be the duty or to 
the interest of a government to prohibit by law frauds 
not criminal. I have the physical power, of course, to 
override or disregard the decisions of the courts of this 
and other States, but it does not become me to do so. 
The higher the position of one called upon to administer 
law, the more important it is that he should submit to 
authoritative declarations thereof, particularly when all the 
States which have spoken are in unison upon the ques- 
tion, and his action contrary thereto would destroy the 
established uniformity. 

Each case must be determined upon its own facts and 
merits. While the means used to induce the prisoner to 
leave Canadian soil were unjustifiable and morally deserve 
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severe reprobation, they, nevertheless, were private acts 
between individuals which cannot prevent the State from 
performing its public duty to another State. 

While the law should be careful in protecting the rights 
of citizens charged with crime, especially where such citi- 
zens are residents of the State and are seeking a speedy 
trial, yet there is no propriety in the adoption of that 
construction of the law that requires the exhibition of 
any great tenderness towards those who are charged 
with crime, who do not desire any trial but are fleeing 
from justice. 

While such persons should not forcibly be brought into 
our jurisdiction and should not be apprehended by any 
means involving a violation of criminal law, yet there does 
not seem to be any good reason for otherwise shielding 
or protecting them from arrest. 

If, when fleeing from justice, they are induced, pur- 
suaded or misled into coming into this State and are 
thereby caught, they, nevertheless, voluntarily come into the 
State and are properly without remedy. It would be a 
strict rule indeed which would in all possible cases pre- 
vent the deceiving, misleading or decoying of a fleeing 
criminal for the purpose of securing his apprehension. 
Such methods are sometimes the only means by which 
his presence can be obtained. The law, in its desire to 
punish the guilty, will not scrutinize the methods employed 
in securing the offender so long as no criminal law is 
violated, and will not in such cases enter into any investi- 
gation of such methods, even though it might disclose 
the fact that the prisoner was over-persuaded, unduly 
influenced or grossly deceived and misled in his coming 
into our State, If the prisoner in his weakness, credulity 
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or ignorance yields to the persuasions or misrepresenta- 
tions of those who are endeavoring to capture him, volun- 
tarily comes into our State, and is arrested, he has no 
one to blame but himself. The law has never been con- 
strued to prevent the apprehension of a criminal by means 
of artifice, trick or misrepresentation. 

The sanction of any other doctrine would seem to invite 
interminable inquiry and open up a prolific field of 
investigation. 

If, before the arrest pi a fugitive can properly or safely 
be effected, it must first be ascertained whether any decep- 
tion has been used in securing his presence in this State, 
that question would be likely to be injected into nearly 
every case of extradition where the fugitive recently came 
from another State or country, and the time of the Executive 
would be greatly occupied in such hearings. If deception 
in inducing a fugitive to come into this State is to vitiate 
an arrest here, the question would be presented, how much 
or what degree of deception is required ? Is every mis- 
statement that may have been made to the prisoner prior 
to his coming to be regarded as material and sufficient to 
entitle him to a discharge ? Would not the pretense of 
his having been in some degree misled or imposed upon 
be set up in almost every case where the prisoner tempo- 
rarily came into the State ? It does not seem reasonable 
that the law contemplates that an extradition of a fugitive 
should be thus complicated and embarrassed. 

While the methods adopted in this case, in the appre- 
hension of the prisoner, are not to be commended, yet as 
they are not legally objectionable, and the prisoner having 
been " found " within the State to which he must be deemed 
to have " fled," it follows that it becomes my duty to respect 
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the demand for his surrender made upon me by the 

Governor of Pennsylvania. 

DAVID B. HILL. 

[Note. — Brown was subsequently brought before the United States 
District Court, Northern District of New York, October, i886, at Utica, 
under a writ of habeas corpus, where Judge Cox sustained the Governor's 
decision. — See Crim. Law Magazine and Reporter, Vol. VIII, No. 5, page 676.] 



LIST OF BILLS UNSIGNED. 

The following bills remaining in the Governor's hands 
at the time of the adjournment of the Legislature, did not 
receive the Governor's approval within thirty days, and 
therefore failed to become laws : 

A. 493. — Saratoga Springs, to provide for erection of State 
armory in village of. 

A. 516. — Public instruction, to amend act for the revision 
and consolidation of general acts relating to time 
spent by teachers at teachers' institutes. 

S. 277. Buffalo, amending act empowering judges of Superior 
Court to employ stenographers. (Duplicate of chap. 
343, Laws of 1886.) 

S 494. — Legal holidays, amending act in relation to. 

A. 790. — Board of Claims, giving jurisdiction to hear, audit 
and determine claim of James M. Dudley. 

A. 615. — Brooklyn, to prevent construction of elevated rail- 
road on certain streets in. 

A. 477. — Railroad corporations, in relation to rates of fare to 
be charged on mountain railroads. 

A. 432. — Public Instruction, amending act to revise and con- 
solidate general acts relating to, in relation to appor- 
tionment of school moneys. 

A. 211. — Literature Fund, to increase the. 

S. 446. — Krenkel, Martha, as administratrix of Kasimire 
Krenkel, for the relief of. 

A. 321. — Nassau Trust Company, to incorporate the. 
15 
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A. 590. — Wells, James N., Jr., to legalize and confirm official 

acts of, as notary public. 
A. I. 1309. — Clinton Prison, appropriation for completion of 

wall at. 
A. 678. — Intoxicating liquors, prohibiting sale of in any 

building or upon any premises belonging to the State. 
A. 851. — Revised Statutes, amending, relative to county 

treasurers. 
A. 782. — State armories, to provide for maintenance of and 

limit expenses thereof chargeable to the State. 
A. 783. — ■ Oswego river, relative to improving. 
S. 354. — Grocers' Trust Company of New York city, to 

incorporate. 
S. 104. — New York city, relative to certain actions against the 

mayor, aldermen and commonalty of. 
A. 472. — -Kings county poor and insane, authorizing county 

to issue bonds to purchase farm and erect buildings 

for keeping of, etc., amending act. 
A. 907. — -Civil Procedure, Code of, amending section 829, 

relating to testimony in action against deceased party. 
A. 227. — Civil I^rocedure, Code of, to amend, relating to cor- 
oner when acting as sheriff. 
A. 812. — Westchester, Westchester county, authorizing issue 

of bonds by town of, for highway purposes. 
A. 934. — Saratoga Springs, charter amending, relating to 

clerk of board of fire commissioners. 
A. 531. — Criminal Procedure, Code of, amending certain sec- 
tions relative to duties of coroners. 
A. 600. — Buffalo city, charter amending, relating to school 

taxes. 
A. 512. — New York city, consolidation act, amending, relating 

to public market. 
A. 498. — Saratoga Springs, grade of Congress street, amend- 
ing act relating to. 
A. 849. — New York city. Merchants' Trust Company of, 

incorporating. 
A. 814. — Board of Claims, to hear, audit and determine claim 

of Hudson C. Tanner. 
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S. 189. — Hamlin, Jacob J., of Utica, for the relief of. 

A. 120. — Code of evidence, to establish a. 

A. 103. — Saratoga Springs, establishing a police department. 

A. 822. — Black River improvement, bridge over in Lewis 
county. 

A. 739- — Ox creek, Oswego county, for the improvement of. 

A. 796. — Buffalo, Real Estate and Brokers' Board of the city 
of, incorporating. 

A. 856. — New York city, relating to jurisdiction of Depart- 
ment of Public Parks over certain streets and avenues in. 

A. 948. — Brooklyn Elevated Railroad Company, to annul 
agreement between railroad commissioners and. 

A. 681. — Public instruction, amending act to revise and con- 
solidate general acts relating to. (Amends several 
sections.) 

A. I. 1317. — Saugerties, harbor and creek, improvement of. 

A. 434. — Niagara county armory, appropriation for. 

S. 168. — Civil Procedure, Code of, amending section 923, rela- 
tive to protested notes, etc. 

S. 512. — Penal Code, amending sections 317 and 318, relative 
to obscene literature. 

S. 311. — Town and county co-operative insurance companies, 
amending act relating to, classification of risks, etc. 

S. 316. — Buffalo, bridge over canal at Hudson street in city of. 

S. 442. — Railroad corporations, in relation to the operation of 
mountain railroads. 

S. 408. — Civil Procedure, Code of, amending section 3,221, in 
relation to judgments obtained by females against 
males for wages. 

S. 410. — Corporations, to require all to make annual report to 
comptroller. 

S. 293. — New York city, charter amending, relating to docks. 

S. 456. — New York city, Manhattan Loan and Trust Com- 
pany of, charter amending. 

S. 223. — Collateral inheritances, amending act relating to 
taxation of. 

S. 163. — Brooklyn, providing school for education and dis- 
cipline of truant, idle and vagrant children. 
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S. 366. — Session laws, directing Secretary of State to pre- 
pare and publish chronological table of. 

A. 566. — New York city, relative to assessments for local 
improvements in. 

A. 646. — Civil Procedure, Code of, amending section 66, rela- 
tive to lien of attorney for his costs and charges. 

A- 553- — Rome, providing for building of sidewalks on bridge 
over canal on George street in. 

A. 237. — Brutus, Cayuga county, providing for culvert under 
approach to canal bridge, in town of. 

A. 955. — Mohawk Armory, appropriation for. 

A. 946. — Kings county, authorizing supervisors of, to reim- 
burse John Cunningham for expenses incurred by him 
in action brought against him while commissioner of 
charities. 

A. 697. — Brooklyn, providing for police station in Fourteenth 
precinct. 

A. 665. — New York city, relative to High Bridge Park. 

A. 334. — Point Chautauqua, to further extend, increase and 
define the powers of. 

A. 861. — New York city, charter amending, exempting the 
West Side German Dispensary from local taxation and 
also relative to licenses. 

A. 572. — New York city, providing for payment of salary of 
John A. Stemmler as justice of the district court of. 



ORDER APPROVING THE REMOVAL OF ROLLIN 
M. SQUIRE, COMMISSIONER OF PUBLIC WORKS 
OF NEW YORK CITY. 



State of New York, 

EXECUTIVE CHAMBER, 



\ 



Whereas, The mayor of the city of New York, by an 
order made on the 17th day of August, 1886, has removed 
Rollin M. Squire from the office of Commissioner of 
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Public Works of the city of New York, after allowing 
him an opportunity to be heard as required by law, and 
the said mayor has submitted to me his reasons for such 
removal ; and 

Whereas, The said commissioner has been given an 
opportunity to be heard before me and counsel have been 
heard in his favor in opposition to such removal, and 
counsel for the said mayor have also been heard in favor 
thereof, and the arguments presented have been duly 
considered by me. 

Now, therefore, It is ordered that the removal of the 
said Commissioner of Public Works be and is hereby 
approved. 

Given under my hand and the privy seal of the 

State, at the Capitol in the city of Albany, 

[ L. S.J this twenty-fifth day of August in the year of 

our Lord one thousand eight hundred and 

eighty-six. 

DAVID B. HILL. 
By the Governor : 

Irving F. Cragin, 

Acting Private Secretary. 



LETTER TO MAYOR GRACE, RELATING TO THE 
REMOVAL OF R. M. SQUIRE. 

State of New York. \ 

Executive Chamber, August 25, i886. ) 

Hon. William R. Grace, Mayor, etc.. New York City : 

Dear Sir. — By direction of Governor Hill I inclose 
herewith original and duplicate order to-day issued, 
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approving your order removing Rollin M. Squire from 
the office of Commissioner of Public Works. One of the 
copies is for filing in your office, and you are requested 
to have the other served upon Mr. Squire, and notify 
the Governor of the fact and date of such service. 

I am very respectfully yours, 

IRVING F. CRAGIN, 

Acting Private Secretary. 

Enclosures : i. Original order ; 2. Duplicate order. 



THE PUBLIC HEALTH — ORDER DIRECTING THE 
ABATEMENT OF A PUBLIC NUISANCE IN THE 
TOWN OF BRIGHTON, MONROE COUNTY. 

State of New York, 

EXECUTIVE CHAMBER. 
To Whom it may Concern : 

Whereas, A complaint having been made to me of the 
existence of a nuisance in the town of Brighton, county 
of Monroe, caused by the emptying, by the city of Roch- 
ester, of a part of its sewage into a stream known as 
Thomas creek, running through said town of Brighton, 
and which complaint was by me referred to the State 
Board of Health, pursuant to law ; and 

Whereas, The State Board of Health having found and 
certified that the matters and things as complained do 
exist, and having declared the same to be a public 
nuisance, dangerous to the public health ; 

Now, therefore. It is hereby ordered that the mayor 
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and common council of the city of Rochester do or cause 
to have done, without delay, the things following, to wit : 

1. To construct a drain of twelve (12) inch vitrified 
drain tile from Thomas creek, where it crosses Culver 
street, near the Erie canal, to the drain already laid in 
said street and Park avenue, for the purpose of receiving 
into said Culver street drain all the sewage now emptied 
by the Monroe avenue sewer into Thomas creek. 

2. To provide that no other sewers or drains be allowed 
to discharge their contents into Thomas creek at any 
point between the point of crossing of said creek at 
Culver street, near the Erie canal, and the tracks of the 
New York Central and Hudson River railroad. 

3. To provide proper measures for the purpose of dis- 
infecting the sewage as near the discharge pipe of the 
Culver street drain at the New York Central and Hudson 
River railroad tracks as may be practicable. 

It is hereby further ordered that the Board of Health 
of the town of Brighton cause, without delay, the ponds 
on the properties of Mr. Chapin and Mr. Chapman to be 
cleaned and the dams to be opened, that Thomas creek 
may resume its natural channel, and that the same be 
done with the pond on the property of Mr. Palmer. 

Given under my hand and the privy seal of the 

State, at the Capitol in the city of Albany, 

[ L. s.] this twentieth day of September, in the year 

of our Lord one thousand eight hundred and 

eighty-six. 

DAVID B. HILL. 
By the Governor : 

William G. Rice, 

Private Secretary. 
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THANKSGIVING PROCLAMATION. 

State of New York. 

EXECUTIVE CHAMBER. 

By virtue of the authority vested in me by the people 
of the State of New York, I hereby designate Thursday, 
the twenty-fifth day of November, instant, as a day of 
Thanksgiving and prayer to Almighty God. 

Let there be Thanksgiving for the abundant harvest 
and the blessings of health and peace with which the 
year has been crowned. Let there be prayer for a con- 
tinuance of all the tender mercies and the watchful care 
which have been Divinely granted to us in the past. 

As we reverently gather in our churches and cheerfully 
surround the firesides of our homes, in love of country and 
of kindred, with songs and rejoicings, let there be praise 
to the Lord. 

And not in word chiefly, but in deeds of kindness and 
active good will to those less favored than ourselves, 
should our Thanksgiving be made manifest. Thus shall 
voice and heart and hand appropriately; unite in a tribute 
of praise. 

Done at the Capitol in the city of Albany, this 
[l. S.J fourth day of November, in the year of our Lord 
one thousand eight hundred and eighty-six. 

DAVID B. HILL. 
By the Governor : 

William G. Rich, 

Pri-oate Secretary. 
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PROCLAMATION, ANNOUNCING THE DEATH OF 
EX-PRESIDENT ARTHUR. 

State of New York. 

EXECUTIVE CHAMBER. 

By the death of a distinguished citizen the people of the 
State are again called to mourn. 

Chester Alan Arthur entered into rest at his residence in 
New York city early this morning. He had always made 
his home within our State, and from his early manhood 
had occupied within it places of official distinction. 

As a citizen of New York State he was elected Vice- 
President by the whole people. Upon the death of 
President Garfield he became President by succession, and 
with dignity to himself and with honor to the country, 
he filled that highest office in our government. 

In all his life he bore without abuse the name of 
gentleman. 

Remembering the services and admiring the character 
of President Arthur, it is fitting that we should by such 
action, as may be deemed appropriate, express our sorrow 
at his death and show respect for the high official position 
which he held by the choice of his countrymen. 

Done at the Capitol in the city of Albany, this 

[ L. s.] eighteenth day of November, in the year of our 

Lord one thousand eight hundred and eighty-six. 

DAVID B. HILL. 
By the Governor : 

William G. Rice, 

Private Secretary. 
16 
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ADDRESS OF GOVERNOR HILL 

AT THE 

Unveiling of the Statue of Daniel Webster, 
Concord, N. H., June 17, 1886. 



The statue of Daniel Webster, presented to the State of 
New Hampshire by Benjamin P Cheney, and erected in front 
of the Capitol, was unveiled at Concord June 17, 1886. Among 
others there were present: Governors Currier of New Hamp- 
shire, Robinson of Massachusetts, Robie of Maine, Pingree of 
Vermont and Hill of New York. Governor Hill's address was 
as follows: 

Mr.. President and Fellow Citizens: 

It is needless for me to say that I am pleased to be 
present on this interesting occasion. I have come from 
the capital of the Empire State to testify by my presence 
rather than by any word that I may express the interest 
which the people of my State feel in the name and fame 
of Daniel Webster. Though born upon the soil of your 
State, he did not belong to you alone ; your sister States 
join with his native State in claiming some share of the 
honor and glory which his achievements and services 
reflected upon the whole country. His fame is the renown 
of America, his life and character add lustre to the free 
institutions of our land. 

It may be safely asserted that among all the great men 
who have been developed under our Democratic form of 
government, he was one of the greatest. No student can 
peruse his works without being impressed with the superi- 



Public Papers of Governor Hill. 235 

ority of his abilities. Endowed by nature with extra- 
ordinary powers, uncommonly gifted, he was a born 
leader among men. Whether as statesman, orator or 
jurist he had no rivals worthy of the name. Always a 
profound thinker he exhausted every subject he discussed, 
and this is the distinguishing feature of all of his pro- 
ductions and efforts. No subject was ever so deep that 
he did not fathom it, no legislation so intricate that he 
did not comprehend it, no just cause so weak that it did 
not have in him a powerful champion and friend. No 
public man in all our history has succeeded better in 
rendering memorable the great speeches of his life and 
impressing their importance and splendor upon his country- 
men. What school boy in the land who has not delivered 
to applauding audiences some one of the immortal orations 
of Daniel Webster ? Who is so ignorant or obscure in this 
great country of ours, who does not know the author of 
the ever-living words : " Liberty and Union, now and 
forever, one and inseparable." 

Mr. Webster was unquestionably the great popular orator 
of his time. None could surpass him upon the stump 
and before the people. About the year 1840, I believe 
it was, he made a tour through the principal cities of 
New York State and addressed the multitude who flocked 
from all the surrounding country to hear him. From 
that day down to the present time there is pointed out 
to the stranger in those cities the spot where he delivered 
his speeches, the occasion being regarded as the great 
event of the time-, and the particular places where he 
stood a matter of peculiar interest. "Upon that balcony," 
or "in this park," or "in such a hall," or "in yonder 
church" "is the place where Daniel Webster spoke in 
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1840," is the information which is sounded into our ears 
by the old residents of those cities who delight to recall 
the important circumstance. It is in defense of our form 
of government — of the Constitution and the Union — that 
Mr. Webster achieved his greatest triumphs as a statesman 
and orator. There have been great orators in the world's 
history, but I venture the assertion that none have exceeded 
his wonderful achievements. They gave him imperishable 
and everlasting fame. It was not left for us alone, how- 
ever, to fully appreciate his patriotic services in behalf 
of an imperilled Constitution. Our fathers before us, on 
every proper occasion, testified their admiration for his 
heroic and brilliant efforts. 

There was a public dinner given to Webster at Albany, 
N. Y., on May 28, 185 1, by the citizens of that hospitable 
city, which was presided over by a distinguished citizen 
of your State, Hon. John C. Spencer, who, in proposing a 
toast, and speaking of Mr. Webster's defense of the Con- 
stitution, appropriately said : " How poor and insignificant 
are all our efforts to express our appreciation of such a 
character and of such services. They have sunk deep in 
our hearts, they will sink deeper still in the hearts of the 
unknown millions who are to people this vast continent, 
and when he and we sleep with our fathers his name will 
reverberate from the Atlantic to the Pacific as the defender 
of the Constitution of his country." He then proposed 
the following beautiful sentiment: "The Constitution of 
the United States and Daniel Webster, inseparable now, 
and inseparable in the records of time and eternity." 
Webster replied to this compliment in his usual eloquent 
manner, and in concluding his speech proposed in return 
the following curious and appropriate sentiment: "The 
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young men of Albany, the young men of the generation 
and of the succeeding generations : may they live forever, 
but may the Constitution and Union outlive them all !" 

I have gladly journeyed to your capital to take part in 
these ceremonies, and can assure you that no State takes a 
deeper or more affectionate interest in any honor which 
can be paid to your distinguished statesman than the State 
of New York. New Hampshire and New York have much 
in common. They both actively engaged in the great 
struggle for independence and each made glorious revolu- 
tionary history. Our citizens have many business and com- 
mercial relations with the people of your State. Both 
loyally sustained the Union cause in the war of the rebel- 
lion. I recall the fact that New Hampshire was the birth- 
place of one of my distinguished predecessors, he who 
uttered the famous sentiment and issued the familiar order: 
" If any one attempts to haul down the American flag, 
shoot him on the spot ! " Your State may well be proud 
of being the birthplace of both Daniel Webster and Gen. 
John A, Dix. I am also reminded that every block of 
granite of which the magnificent Capitol of the State of 
New York is built comes from the quarries of New England. 

It is to be feared that New Yorkers are sometimes too 
apt to imagine that their State overshadows in importance 
the other portions of the country. A trip through your 
beautiful and prosperous State will dispel that illusion. In 
other countries the great commercial metropolis of New 
York city seems to be confounded with New York State 
and the whole country. At a public dinner given to Mr. 
Webster at Buffalo, New York, in 185 1, he himself alluded 
to this subject, speaking as follows : " The commercial 
character so far pervades the minds of commercial men all 



238 Public Papers of Oovebnob Hill. 

over the world, that there are many men who are very- 
respectable and intelligent who do not seem to know there 
is anything in the United States but New York. When I 
was in England it was asked me if I did not come from 
New York. I told them my wife came from New York. 
That is something. Well, gentlemen, I had the honor, one 
day, to be invited to a state dinner by the Lord Mayor of 
London. He was a portly and a dignified gentleman. He 
had a big wig on his head, all powdered and ribboned 
down behind, and I had the honor to sit between him and 
the Lord Mayoress, and there were 300 guests, with all the 
luxuries and gorgeousness of the Lord Mayor's dinner. 
Soon after the cloth was removed his lordship thought 
proper to take notice of his American guest. He seemed 
not to know exactly who I was. He knew I was a 
senator, but he seemed to have but little idea of any 
place in the United States but New York. He arose 
' Gentlemen,' said he, ' I give you the health of Mr. 
Webster, a member of the upper senate of New York." 
Mr. Webster was, of course, greatly surprised, as well as 
amused, at the blunder of his English host, which thus 
summarily reduced him from the high and exalted position 
of a Senator of the United States to that of a senator 
in the legislature of a single State. I can assure you, 
however, that New York would have been proud to have 
had Mr. Webster her senator in either her "upper" or 
lower senate, or in any other branch of her legislature. 
But I must not detain you longer. I came to listen 
rather than to speak. I realize too well that elaborate 
eulogy cannot add anything to the greatness or distinction 
of the man whose statue you unveiled to-day. We have 
none of us forgotten the magnificent oration of Edward 
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Everett on Webster, delivered about thirty years ago upon 
a somewhat similar occasion. He has left nothing for 
any one to sa}'' in regard to Webster in this generation. 
It 'is the most brilliant production of this age in the line 
of oratory, and will answer for all the future. 

In conclusion, permit me to suggest that while the pure 
and generous motives that prompted the erection of this 
statue are to be heartily commended, it was not needed 
to prevent the name of Daniel Webster from being for- 
gotten by posterity. Neither marble, nor granite, nor steel, 
nor brass, are necessary to perpetuate his fame. It may 
well be said of him : 

"Art to his fame no aid liath lent, 
Hi."; country is his monument." 



S TAT E M E N T 

OF 

PARDONS, 

Commutations of Sentence and Reprieves, 



GRANTED BY 



DAV I D B. HILL, 

Governor, 

DURING THE YEAR 1886 



PARDONS. 



January 2, 1886. William Sullivan. Sentenced May 26, 1885; 
county, New York; crime, destroying property; term, one year 
six montlis; prison. New York penitentiary. 

The facts and circumstances of the crime are conceded, and 
are substantially as follows: The convict had, for a consider- 
able time, been in the employ of a firm of contractors, who are 
building a portion of the Croton Aqueduct. He had recently 
been paid his month's wages, and thereupon was induced to 
visit the city of New York, where he went into a drinking 
place and became grossly intoxicated. In this condition, and 
under the belief that he had been robbed, he became embroiled 
in a disturbance with the keeper of the place, and not obtain- 
ing satisfaction, broke a plate glass window with a chair, 
under the impression that he had been grievously dealt with. 
On his arraignment, he frankly admitted the charge. In his 
shame and disgrace for his act, he made no effort to prove a 
previous good character, and received in consequence a greater 
sentence than would have been imposed if his former history 
had been known. These facts are certified to me by people 
of the highest respectability, and affidavits of different employ- 
ers have been filed showing that for many years the convict's 
character had been most excellent, and that he had most faith- 
fully cared for his aged parents, who, since his imprisonment, 
have been supported by his former co-employes. His latest 
employers also make affidavit that if he is pardoned they will 
immediately reinstate him in his former position, and that the 
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loss sustained by the breaking of the glass has been fully- 
paid by his friends. The judge who imposed the sentence 
and the district attorney who prosecuted the convict state in 
their joint communication that they have fully investigated 
the case and find that it is one where clemency may properly 
be exercised. He has now served a sentence, allowing for the 
legal deduction to which he is entitled by reason of his good 
conduct in prison, of nine months, which, under all the cir- 
cumstances of the case, is amply sufficient to answer the 
demands of justice, and is as long, in all probability, as would 
have been imposed if his previous good character had been 
shown. 



January 4, 1886. Dan Haywood. Sentenced June 6, 1884 ; 
county, Madison ; crime, rape ; term, five years ; prison. 
Auburn. 

The case of this convict in many respects is one of the 
most remarkable ever presented for my consideration, and 
discloses a state of facts which would seem most incredible 
were they not well substantiated. 

The convict was, and had been, for many years prior to 
the alleged offense, an itinerent showman or actor, and asso- 
ciated with him in his exhibitions were a few men and women. 
About the year 1881, a young girl joined his company, with 
the consent of her parents, for the purpose of caring for the 
infant child of her cousin, who had for some years been a 
member of the troup, with the understanding that she was 
to be returned to her home in the course of a few weeks. 
But from the time she joined the convict's company down to 
the time of his arrest, she never returned to her home. On the 
trial she swore that on the first night of her leaving home and 
while in the State of Pennsylvania, the convict, by force 
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and threats, ravished her, but that from that time down to 
the date of the alleged offense she willingly lived with him 
and occupied his bed in the pretended relation of a wife. 
The district attorney who procured convict's conviction 
certifies that the illicit relations between the parties were 
conceded by the prosecution. On the trial the complainant 
also swore that on the night of the alleged offense, the con- 
vict by force and threats ravished her. In this she was 
contradicted by her cousin, who swore that she and her little 
girl, convict and complainant, occupied the same room on 
the night in question. The district attorney states that just 
prior to the offense the convict and his company were stop- 
ping at a hotel; that while there the hotel-keeper's wife 
noticing the youth of the complainant and the fact that she 
passed as convict's wife and occupied his room, questioned 
her as to her relations with him, when the complainant stated 
to her that she had long been desirous of returning to her 
home, but was prevented by him; that thereupon the hotel- 
keeper's wife notified the mother of the complainant who 
immediately came to the hotel from her home and caused the 
charge to be made against the convict which resulted in his 
conviction. 

A few weeks since the complainant came to the Execu- 
tive Chamber and filed an affidavit which she had made. 
In this affidavit she sets out that for several years she had 
been criminally intimate with the convict, but with her 
own free will and consent ; that the convict had never, 
on any occasion, been guilty of the crime with which she 
had charged him ; that she was ignorant of law and by 
threats and solicitations was prevailed upon to charge 
the crime on convict by those whom she now believes 
had a large pecuniary interest in depriving him of his 
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liberty. At the time she filed the affidavit she stated 
that she had learned since the trial the penalty for giving 
false evidence, yet she declared with the utmost earnest- 
ness that she committed willful perjury in swearing that 
the convict was guilty of the offense. On this occasion 
the manner and appearance of the girl indicated that she 
told the truth in her statements and affidavit. This 
affidavit I forwarded to the presiding iudge, with a request 
that he examine and interrogate the girl and forward his 
conclusions and opinions at his earliest convenience, which 
he has done by a written communication, in which he 
states that he should have been better satisfied with the 
verdict if it had been not guilty ; that the girl's story 
on the trial seemed improbable and that he would be 
entirely satisfied with the convict's pardon. The district 
attorney who prosecuted the convict writes to me that 
after reading her affidavit, made since the trial, and inter- 
rogating her in regard to the case, he is of the opinion 
that a pardon would be in furtherance of justice. 

The convict, by reason of his admitted immoral rela- 
tions with the complainant, is entitled to no sympathy, 
but on the contrary is deserving of the severest censure. 
Yet these relations undoubtedly did much to determine 
the verdict of the jury against him. Still he is entitled 
to have his acts judged by the rules of law, and while 
he was undoubtedly morally guilty of the most reprehen- 
sible conduct, yet he is not guilty of rape, the crime of 
which he stands convicted. 

From the conceded facts in the case, that the com- 
plainant, a girl of fair intelligence and education for one 
in her position, for several years sustained meretricious 
relations with the convict ; that she now swears to his 
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entire innocence ; that she either committed the worst 
form of perjury on the trial or has committed it before 
me in the affidavit she has filed. I am thoroughly satisfied 
that the convict ought to be discharged from imprisonment 
at once. 



January 4, 1886. William W. Berry. Sentenced October 
31, 1882 ; county, Onondaga ; crime, burglary second 
degree ; term, five years ; prison, Auburn. 

The physician of the prison certifies to me that this convict 
has at farthest but few weeks to live, being in the last stages 
of consumption, and that he is barely of age. His mother, a 
poor widow, urges his release so that he may die outside 
prison walls, and in order that she may be enabled to admin- 
ister the few remaining comforts of his life. From all the 
circumstances I am satisfied this is a case where the asperities 
of justice may be softened by the mercy of the Executive. 



January 23, 1886. Michael Britton ; sentenced March 9, 
1885 ; county, Rensselaer ; crime, grand larceny, first de- 
gree ; term, five years, three months ; prison, Clinton. 

This convict was indicted with two others for stealing 
certain articles of wearing apparel from the hall of a 
boarding-house ; one of them turned State's evidence and 
was discharged ; the other two were convicted principally 
upon his evidence. It is now urged that clemency be 
extended to the convict on the grounds of his youth, 
mental infirmity, previous good character, the fact that 
he was the least guilty of the three engaged in the 
offense, and that the punishment already inflicted is suffi- 
cient for the offense really committed. The district 
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attorney who prosecuted the convict writes that, in view 
of the severity of the sentence, and the convict's pre- 
vious fair character, he is in favor of a reduction of 
the term, and the judge who imposed the sentence states 
that he gave almost the lowest term, and after a care- 
ful examination of the testimony, does not hesitate to 
recommend a pardon. It also appears to my satisfaction 
that convict's mother is in poor circumstances ; that 
she derives her support by sewing, and has to care for 
a younger son, who has had the misfortune to lose both his 
legs, and that she needs the aid of convict. While these 
last named facts have no direct bearing upon the ques- 
tion, yet they may well be considered in connection 
with the other matters in the case. The convict has now 
served a term of over one year, allowing for the reduc- 
tion to which he is entitled for his good conduct in 
prison, a sufficient punishment for his offense. I am sat- 
isfied that a pardon at this time will be likely to 
restore this boy to a position of usefulness, and I have, 
therefore, determined to grant the pardon applied for. 



February i, 1886. Edwin O. Draper. Sentenced, Novem- 
ber 22, 1881; county, Orleans; crime, rape; term, ten years; 
prison. Auburn. 

The pardon of this convict is granted solely on the ground 
that he was not given the sentence intended by the court. 
The judge states that he and the district attorney were mis- 
taken in thinking that ten years was the lowest penalty for 
the offense, and that, if they had known the minimum sen- 
tence for this crime was five years, which was the law, that 
sentence would have been imposed, as it was intended that 
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the convict should receive the lowest term permitted by the 
statute. The convict has now served a term in excess of the 
minimum penalty for the offense he committed allowing for 
the reduction which he has earned for his good conduct in 
prison. It is, therefore, clear, from the foregoing reasons, 
that he should be pardoned, and I have so decided. 



February 6, 1886. Joseph Bork, Erie county; crime, embez- 
zlement as treasurer of Buffalo. First sentence on May 3, 
1883, for five years in Auburn prison. Served on this sen- 
tence one year, one month and twelve days. First sentence 
set aside as illegal. Second sentence, November 22, 1884, four 
years and nine months. Served on this sentence one year, 
two months and eight days. 

Decision. 

In the administration of the criminal law it is the duty of 
the courts and prosecuting officers, as well as the State itself, 
to act in entire good faith towards defendants. Any under- 
standings, either express or implied, had with defendants 
upon the faith of their giving testimony which is used by the 
prosecution against accomplices or parties indicted for the 
same offenses, should be religiously fulfilled. Agreements of 
such character are regarded as binding among honorable 
men — whether legally enforceable or not — and should be 
respected by all courts and officials. 

It is clear from the facts presented to me upon this applica- 
tion that the defendant Bork was used as a witness against 
one Lyon by the prosecuting attorney of Erie county, and 
furnished testimony to the officers of the law in aid of justice, 
under such circumstances as equitably entitle him to a par- 
don by the executive. The facts constituting such claim are 
conclusively established by certain affidavits and papers pre- 
17 



250 Public Papers of Governor Hill. 

sented to me by the district attorney of Erie county and City 
Attorney John B. Greene, of Buffalo, who both unite in ask- 
ing for the pardon of Bork upon the grounds stated.' The 
attorney-general of the State — the legal adviser of the execu- 
tive, to whom the question has been referred, has written 
a carefully prepared opinion, holding that under the circum- 
stances disclosed, which are concisely stated therein, the 
defendant Bork is entitled to a pardon under well settled 
legal principles applicable to the administration of justfce. 
Such opinion is hereto annexed, marked " Exhibit A," and 
forms a part of this decision, 

A proper respect for the opinion of the law officer of the 
State, and a due regard for the request of the officials of 
Buffalo city and Erie county, who had full knowledge of all 
the facts, require favorable action to be taken in this case. 
There would seem to be no other alternative. 

The suggestion that the rule invoked by the attorney- 
general ought not to apply to this case, because Bork's 
conviction was not technically for the same offense of which 
Lyon, upon whose trial Bork gave testimony in behalf of the 
people, was found guilty, is without substantial foundation. 
Both indictments grew out of the same transaction and 
involved the same controversy. It is a mere quibble to 
attempt to distinguish them, so far as respects the merits of 
an application for executive clemency is concerned. 

There are other circumstances in the case. The defendant, 
previous to his conviction of this offense, was of good repu- 
tation and standing in the community, and was twice 
nominated and elected as city treasurer of Buffalo by the 
party to which he belonged — the Republican party — and 
seemed to possess the confidence of the people. It may be 
safely asserted that he is not naturally of a criminal disposi- 



Public Papers of Governor Hill. 251 

tion, and does not really belong to the criminal class, but is 
capable of again becoming a respectable citizen. He has 
already suffered imprisonment for over two years and about 
four months, which, so far as the effect upon him is concerned, 
is just as beneficial as a much longer term would be. His 
health has been greatly impaired by his imprisonment, and 
his conduct in prison has been without blemish. The law 
was vindicated by his conviction, and clemency shown him 
at this time, if only for the sake of his suffering and innocent 
family, will not be misplaced. Both his father and mother 
have died during his imprisonment, and other misfortunes 
have befallen the family. He is a poor man, and has not a 
dollar in the world for himself or his family. 

There is much reason to believe that he was led into the 
commission of the crime of which he was convicted by his 
older partner, in whose office he had been brought up, and 
where he had served as an office boy, prior to his 
becoming a partner with him. That partner, probably 
the most guilty of the two, although also indicted and 
convicted, has escaped from all punishment and been abso- 
lutely discharged from all prosecution — not because of 
his innocence, but owing to technicalities in the indict- 
ments against him. Yet the defendant Bork, whom many 
believe was the mere tool of Lyon, has actually served 
a term of imprisonment of over two years and about 
four months, while Lyon goes scot free. 

It also appears that Bork turned over to the city of 
Buffalo, to apply on his defalcation, all the property he 
owned, which was very large in amount, and which, if 
it had been prudently and properly preserved and cared 
for by the city, instead of being sacrificed, would have 
paid every dollar of his indebtedness to it. 
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There is another consideration which seems to be 
entitled to weight. Unexplained, it looks as though 
injustice has been done the defendant in the sentence imposed. 
He was first sentenced in 1883 to five years' imprison- 
ment. That was the full punishment which the court ^ — 
then familiar with all the facts — saw fit, in the exercise of 
good judgment and discretion, to impose. Presumably 
that was all the punishment the defendant merited. It 
must be assumed that all the peculiar facts and circum- 
stances of the case were taken into consideration, and 
that such punishment was deemed amply sufficient, and 
that the sentence thus imposed reflected at that time the 
honest judgment of the court. The defendant appealed 
the case, and it finally reached the Court of Appeals, 
where the sentence was set aside upon a technical ground 
not affecting any question except jurisdiction. The 
defendant in the meantime had gone to prison, and had 
suffered imprisonment in the State prison for one year, 
one month and twelve days. The defendant, in 1884, 
was, however, brought up for resentence, when, apparently 
without taking into consideration his previous imprison- 
ment under the same conviction, was sentenced to four 
years and nine months' imprisonment in Auburn State 
prison, where the defendant has ever since been confined. 
It is diflScult to resist the conclusion that this sentence, 
for nearly the full term of five years, was inflicted to 
impress upon the defendant the fact that he had gained 
nothing by his appeal, and that he ought not to have 
presumed to question the validity of his first sentence. 
At least, it has such appearance, unexplained. 

Justice should not be administered in any such spirit. 
The defendant had the legal right to appeal, and it was 
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n6 offense or disrespect to the court to question its 
decision. It is clear that the defendant was entitled, in 
common fairness, to be allowed the time which he had 
actually served or earned under the first sentence, and 
that he should not have been deprived of it I prefer 
to assume that the court, in imposing the last sentence, 
overlooked — perhaps inadvertently — the fact of the 
defendant's previous imprisonment, and that there was no 
intention to cast any reflection upon the propriety of the 
extent of the first sentence, or to punish the defendant 
for anything except the crime of which he had been first 
convicted. But, no matter how it occurred, or whatever 
its motive, it is evident that injustice in this respect has 
been done the defendant, which should be righted. 

All these facts taken together, while they are not con- 
trolling, nevertheless present a case strongly appealing to 
executive clemency. The decision herein reached is, how- 
ever, based principally upon the grounds stated in the 
opinion of the attorney-general, but the other considera- 
tions mentioned are of sufficient importance and merit to 
render a favorable conclusion upon the whole case a 
matter of little difficulty. 

A petition has been presented to me, signed by several 
thousands of the people of Buffalo, asking for Bork's 
release. Letters in favor of executive clemency have also 
been received from many prominent officials and citizens 
of that city, including one from the President of the 
United States. The present district attorney of Erie 
county and City Attorney John B. Green, of Buffalo, 
strongly urge Bork's pardon. There seems to be no good 
reason for ignoring all these requests. 

Having given the case careful consideration, and taken 
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the first leisure moments at my disposal to reduce my 
decision to writing, I have concluded that the case is a 
meritorious one, and that no good will be subserved by 
the convict's longer imprisonment, and his release is 
hereby granted upon the grounds stated. 

DAVID B. HILL. 



EXHIBIT "A." 

State of New York. 
OFFICE OF THE A TTORNE Y-GENERAL, 

Albany, December 8, 1884. 

To the Governor of the State of New York : 

Dear Sir. — I am in receipt of your letter of the third 
inst., with the papers, in the matter of the application 
for the pardon of Joseph Bork, requesting me to examine 
the questions therein raised, and to furnish you an opinion 
thereon. 

The facts disclosed by these papers, so far as it is here 
material to state them, are these : - 1 

Some years ago Joseph Bork was the city treasurer of 
the city of Buffalo. He was also engaged in business in 
that city, and was a member of the firm of Lyon, Bork 
& Company. During his term of office it seems that he 
embezzled and converted to his own use certain securities 
held by the comptroller of that city and which were the 
property of the municipality. The money realized there- 
from was used by and for the benefit of the firm of which 
Bork was a member. 

In the year 1875 it became apparent to Bork that his 
defalcation could be no longer concealed, and he left the 
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city of Buffalo and fled to Canada. Within a few weeks 
thereafter he voluntarily returned to the city without any 
extradition process, and in fact no such process could 
have been procured against him for any of the offenses 
for which he was subsequently indicted and convicted. 

After his return he disclosed to the city attorney of Buffalo, 
and to a committee of the common council, the facts and cir- 
cumstances under which the defalcation occurred. Having 
made this disclosure, he subscribed and swore to an affidavit 
drawn by the legal representative of the city, for the purpose 
of procuring an attachment against the property of the firm 
of which he was a member, and which received the fruits of 
his crime. He turned over his property to liquidate the 
defalcation, so far as the same would apply to that purpose. 

He was subsequently indicted for his peculation or embez- 
zlement, as defined by chapter 19 of the Laws of 1875. A like 
indictment was found against Lyon, one of his partners, and 
who was an accomplice with him in the commission of the 
offense. 

On the trial of Lyon, the district attorney produced Bork 
as a witness, and"*he gave testimony in support of the People's 
case, and this trial resulted in Lyon's conviction. 

Upon the trial of Bork, the affidavit made by him in the 
civil suit in behalf of the city against Lyon, Bork & Company, 
to procure an attachment against property, was given in 
evidence against him, and also the testimony which he gave 
upon the trial of the indictment of Lyon, was read, and this 
trial resulted in Bork's conviction. 

It does not appear from the papers submitted to me that 
any express promise was made to Bork by the prosecuting 
officer of Erie county, of immunity from prosecution, which 
induced him to make the affidavit in the civil suit, upon which 
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the attachment was based, or which induced him to testify 
to the facts and circumstances in regard to the defalcation, 
upon the trial of the indictment against Lyon. 

The district attorney of Erie county, however, expresses the 
opinion that the case is a proper one for the exercise of 
executive clemency. 

It is admitted, I believe, that the statements made by Bork 
in the affidavit for an attachment, and the testimony given by 
him on the trial of his accomplice, were truthful and tended 
greatly to aid the prosecution, both in the civil and 
criminal actions. 

It seems to me, upon these facts, that the only question 
upon which I can properly express an opinion, is in 
regard to the effect of Bork's conduct as a witness in 
the civil and criminal prosecutions, so far as it forms an 
equitable claim for his pardon by the executive. 

In making the affidavit, and in giving the testimony 
upon the trial of the accomplice, it is admitted, I believe, 
that Bork acted in good faith. 

If he had been induced to give this testimony upon 
an express promise of immunity given •> by the district 
attorney, who was the representative of the State in the 
prosecution, and this promise of immunity had been rati- 
fied by the court, it would then, I think, be quite clear 
that the government, as a matter of honor and good 
faith, would be bound to grant him a pardon. 

It is not always necessary, however, that the testimony 
of an accomplice, in order to entitle him equitably to a 
pardon, should make the disclosures or give the testi- 
mony under the influence of an express promise. It 
seems to be the rule, in cases where a person charged 
with crime is used as a witness against an accomplice 
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indicted for the same offense, that there exists an implied 
promise of indemnity on the part of the government ; 
and in cases where an accomplice is admitted and testi- 
fies, and appears to have acted in good faith in giving 
the testimony, the government is bound in honor to dis- 
charge him, in case of his conviction. 

This rule was adopted to enable the State or govern- 
ment to inflict punishment for offenses committed by 
persons in cases where the prosecution would frequently 
fail to convict before a jury, unless aided by the testi- 
mony of one of the persons charged with the offense. 

Presumably the district attorneys of the different coun- 
ties are familiar with the law and will resort • to the 
practice of using an accomplice with caution, and in 
cases where they are used as witnesses and testify in 
good faith, public policy requires that good faith be 
observed with them, after they have been induced to 
testify under such circumstances. 

The question, no doubt, is one which, under all cir- 
cumstances, is addressed to the sound discretion of the 
executive. 

A reference to some of the adjudged cases and the 
elementary works from which this rule is deduced, is per- 
haps all that is necessary for me to add to the suggestions 
that I have already made. 

In Wharton's Criminal Law, volume i, section 783, the 
principle is stated thus: 

" It has been said in Virginia that, though a. particeps crimints, 
called as a witness for the commonwealth, on the trial of his 
accomplice, voluntarily give evidence and fully and can- 
didly and impartially disclose all the circumstances attending 
the transaction, as well those which involve his own guilt 



258 Public Papers of Oovernor Hill. 

as those which involve the guilt of others, he will yet 
have no right to a pardon for his own guilt, and there- 
fore no right to demand a continuance of his cause, until 
he can have an opportunity of applying to the executive 
for such pardon. Judge McLean, however, has decided that 
if an accomplice be admitted to testify and appear to have 
acted in good faith in giving testimony the government is 
bound in honor to discharge him. The English practice, 
under such circumstances is, where the witness makes a clean 
breast, to grant a pardon." 

In the case of the United States v. Lee, referred to above, 
the defendant was indicted for stealing from the mail, and 
having been used as a witness on the trial of Warner, one 
of his accomplices, a motion was made to the court that he 
be discharged on that ground. The prosecuting attorney 
opposed the motion on the ground that, at most, the defend- 
ant had only an equitable claim for pardon, and that on 
this ground the case might be delayed, but that the 
defendant could not be discharged. The court said: 

" An accomplice is used by the government because his evi- 
dence is necessary to a conviction. Being called as a witness, 
there is an implied obligation by the government, if not 
expressed, that if the witness shall make a full and honest 
disclosure of the facts, which have a direct bearing on the 
case, he shall not be prosecuted. * * * In the case of 
Lee, he was used as a witness with an understanding that he 
would not be prosecuted to conviction provided he made a 
full disclosure in regard to the acts of Warner. The court 
have heard his evidence, and there seems to be no doubt that 
the disclosures made by the witness were true. He impli- 
cated himself, being the driver of the mail stage, but he was 
instigated to do, the act by Warner, who was a much older and 
more experienced person. The court think that Lee, as a 
witness, has acted in good faith, and that the acquittal of 
Warner, by the jury, in no respect affects the right of the wit- 
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ness to claim an exemption. The government is bound in 
'honor, under the circumstances, to carry out the understand- 
ing or arrangement, by which the witness testified and 
admitted, in so doing, his own turpitude. Public policy and 
the great ends of justice require this of the court. If the 
district attorney shall fail to enter a nolle prosequi on the 
indictment of Lee, the court will continue the cause until an 
application can be made for a pardon. The court would 
suggest that to discontinue the prosecution is the shorter and 
better mode." 

In the case of The People v. Whipple (9 Cowen, 713, 
716), the question was as to the competency of the testi- 
mony of an accomplice upon the trial of the prisoner. 
Mr. Justice Duer, before whom the question was raised 
at the Albany Oyer and Terminer, thus stated the 
practice : 

"The practice of admitting accomplices to give evidence 
against their associates was adopted from analogy to the old 
law of approvement, which was, when a prisoner arraigned on a 
capital charge confessed the act before he pleaded and accused 
his coadjutors of the same offense ; he must have been 
indicted and in custody and have desired to accuse his accom- 
plices, and must likewise have discovered upon oath not only 
the particular offense for which he was indicted, but all 
treasons and felonies which he knew of ; and after all this it 
was at the discretion of the court to assign him a coroner and 
admit him as an approver or not. For if, upon the trial of the 
appeal, it appeared that he was a principal, and tempted the 
others, the court might reject him. When admitted it must 
have appeared that what he discovered was true, and that he 
had discovered the whole truth, and, if, on the trial, the party 
accused was acquitted, judgment of death passed against the 
approver upon his own confession of the indictment. The 
allowing of approvements, which was at all times in the dis- 
cretion of the court, was, from the mischiefs and inconven- 
iences attending it, at length superseded by the modern 
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practice of admitting accomplices to give evidence under an 
implied promise of pardon, on condition of their making a. 
full and fair confession of the whole truth ; that is, of all the 
offenses about which they might be questioned, and of all their 
associates in guilt. This implied promise arises from the con- 
sideration that the witness, who is not bound to criminate 
himself, does so in order to discover greater offenders ; and 
upon performance of the condition to the satisfaction of the 
court, he acquires an equitable title to a pardon. * * * Jt 
may be objected, however, that in a case like the present, there 
can be no certain assurance of a pardon, inasmuch as the 
power of granting pardons is vested by the Constitution solely 
in the Governor, and that the authority of the court extend- 
ing no farther than the recommendation, it must after all rest 
with the executive, whether that recommendation be complied 
with or not. This is, indeed, true ; but it by no means follows 
that where an implied pledge results from the conduct or pro- 
ceedings of a co-ordinate department of the government, or 
is given even by its subordinate agents, acting in good 
faith within the scope of their authority, it will not 
be sanctioned by the executive. On the contrary, the 
legal presumption is, that the public faith shall be 
preserved inviolate, the law respected, and an equitable 
claim founded upon both, ratified and allowed. Could a 
different supposition be for a moment tolerated, this court 
would, nevertheless, be bound most scrupulously to discharge 
its own obligations, as far as they extend, and as far as we 
have power. And if an accomplice perform the condition 
upon which he is admitted as a witness for the people, accord- 
ing to its spirit, we hold ourselves bound in duty and in 
conscience, to redeem the promises which the law raises in his 
favor, to the very letter. When we have done this, we have 
performed our duty, and are no further responsible for the 
consequences. If we are correct in these principles, the ques- 
tion as to the admission of Strang is reduced to the simple 
inquiry, whether, in the sound exercise of the discretion vested 
in us, we believe that it would promote the ends of public 
justice to admit him as a witness on this trial, and thereby 
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entitle him, if he speaks the truth, to immunity, in the event 
even of the prisoner's acquittal." 

The rule laid down in these cases has been quite recently 
recognized by the Court of Appeals of this State, in the 
case of Nickelson v. Wilson (60 N. Y., 362). That court 
considered the validity and effect of an agreement between 
the prosecuting officer of the county and an accomplice 
jointly indicted for a crime with the principal offender. 
It was a civil action in which the accomplice appeared as 
plaintiff, to enforce another provision of the stipulation, 
after a nolle prosequi had been entered in his favor upon the 
indictment. Judge Rapallo, speaking for the court, used 
the following language: 

"The promised interposition in behalf of the plaintiff was 
upon the condition that he should testify to all he knew. The 
arrangement had not in view the suppression of any evidence, 
but rather the eliciting of the truth ; and the recommendation 
which the prosecutor agreed to give, if the plaintiff should 
testify fully, was simply that the course which was usual in 
such cases should be pursued. The plaintiff could not be 
called as a witness on the trial of the indictment, except with 
the assent of the district attorney, and it was even then dis- 
cretionary with the court whether or not to admit him to 
testify. If he appeared to be the principal offender, he would 
be rejected. If the court admitted him and he testified fully 
and candidly, there was an implied promise of immunity on the 
part of the government. (People v. Whipple, 9 Cow., 713, 716.) 
Where the State desires to call as a witness one of several 
defendants, jointly indicted and tried, this can be done only 
by discharging the witness from the record, as by the entry of a 
nolle prosequi, etc. (i Greenl. Ev., section 363.) If an accom- 
plice be admitted to testify and appears to have acted in good 
faith in giving testimony, the government is bound in honor 
to discharge him. (U. S. v. Lee, 4 McLean, 103.) The English 
practice under such circumstances is, when the witness makes 
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a. clean breast, to grant a pardon. The admission of accom- 
plices as witnesses for the government is justified by the 
necessity of the case, it being often impossible to bring the 
principal to justice without them, (i Greenl. Ev., section 411.) 
It is difficult to see how an arrangement for obtaining evidence 
of this description, on the usual terms and subject to the 
control of the public prosecutor and of the court, can be 
violative of any rule of public policy. In my judgment, public 
policy requires that good faith be observed with persons 
charged with crime, who are induced to testify under such 
circumstances." 

The principles enunciated in these cases seem to me to 
furnish a sound legal basis for executive clemency in the case 
of Bork. I have not b?en able to discover anything in the 
papers submitted chat ought to exclude his case from the 
operation of the general rule. 

Very respectfully, your obedient servant, 

D. O'BRIEN, 

Attorney- General. 

April 2, 1886. William A. Meeker, alias William Miller. 
Sentenced November 7, 1879 \ county. New York ; crime, bur- 
glary, first degree ; term, ten years ; prison, Sing Sing — 
transferred to Auburn. 

The pardon of this convict is asked upon the grounds 
that he is incurably ill with consumption ; that at the 
most he can live but a few days ; that he has served 
his term with the exception of a few weeks, and that he 
will be tenderly cared for during the remaining period of 
his life. Upon a careful investigation I find the facts 
alleged as to this convict to be wholly true, and, there- 
fore, it seems as though the demands of justice could not 
suffer if he is permitted to die among his friends, who 
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are able and anxious to make his last days comforable 
and happy. (The above-named convict died April 8, 1886.) 



April 7, 1886. Maggie Lennon. Sentenced April 21, 1885 ; 
county. Genesee ; crime, abandonment of infant child ; term, 
two years, three months ; prison, Monroe County Penitentiary. 

This convict was found guilty of abandoning her illegiti- 
mate infant child near the highway, several miles from her 
home. It is not unlikely that she expected it would die 
from exposure, which unquestionably would have been the 
result but for its timely discovery. It was shown that 
she was a young girl of highly respectable parents, who, 
through evil associations, had been led astray. The deep 
humiliation and disgrace which she felt would surely over- 
take her, were her ruin discovered, undoubtedly led her 
into the commission of her great crime, with the hope that 
it would save her character and her parents from sorrow 
and shame. In judging of such an act, the rules which 
determine the amount of censure which should follow ordi- 
nary violations of criminal laws cannot safely be applied, 
for it is difficult to conceive the commission of such an 
act by a mother in the enjoyment of perfect sanity. It 
is not unlikely in this case that the wronged and agonized 
girl was so over-borne with the feeling of disgrace and 
lasting ruin that her mind became unsettled to such an 
extent as not to admit of her adequately realizing the 
awfulness of her crime. She is shown to have previously 
enjoyed an extremely good character, and she now expresses 
the greatest sorrow and contrition for her crime. Large 
numbers of people in the vicinity of her home have asked 
that she be released, and the Court has expressed its 
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willingness to concur in any conclusion I may reach. She 
has now served over one year, and it is believed that a 
pardon at tKis time may be the means of restoring her to 
a position of usefulness. I have, therefore, determined to 
grant the pardon applied for. 



April 7, 1886. Henry P. Blood. Sentenced January 20, 
1886; county, Orleans; crime, assault, third degree; term, 
one hundred and eighty days ; fine, twenty-five dollars ; 
prison, Monroe County Penitentiary. 

It appears that this convict, until a few years previous to 
the commission of his crime, had been a man of the highest 
respectability in the community in which he lived and had 
occupied positions of trust, and that his downfall from a plane 
of usefulness in society is directly traceable to the inordinate 
use of intoxicating liquor. His offense, in itself, does not 
appear to have been an aggravated one, and many of 
his friends and neighbors have asked that he now be 
relieved from further imprisonment on the ground that a 
pardon at this time may aid him greatly in building up 
a new reputation for sobriety and industry. I have 
determined, after a careful investigation of the facts 
alleged, to grant the relief desired, but only upon the 
express condition that the said Henry P. Blood shall 
totally abstain from the use of intoxicating liquors for the 
period of two years from the date hereof, and in the 
event said condition be violated he shall be compelled to 
serve the remainder of the term he would have been 
compelled to serve and to pay the fine he would have 
been compelled to pay but for the granting of this pardon. 
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May 14, 1886. Alfred Dykeman. Sentenced November 19, 
1874; county, Herkimer; crime, murder, second degree; term, 
life; prison, Auburn. 

The circumstances of the offense of which this prisoner 
was convicted were such that it is a matter of grave doubt 
whether he should have been found guilty of any higher 
crime than manslaughter in the third degree. The convict 
claims that he was only acting in self-defense, and there 
is strong corroborative testimony in support of his asser- 
tion. Immediately after the killing the convict gave 
himself up to the authorities, and in fact did all that was 
possible for his antagonist. It is quite clear that the affray 
was sudden; that the deceased was the aggressor, and that 
the convict was badly injured. While the result shows that 
more force was used than the law allows or contemplates 
in the acts of self-defense committed by the convict, still 
it is almost equally clear that there was no intention to 
produce death, and certainly no deliberation. On the trial 
it was shown that the convict, in his youth, was somewhat 
addicted to the use of intoxicating liquors, and that his 
habits were none of the best. These facts, in the then 
excited feeling of the community, undoubtedly had much 
to do with his conviction for the graver offense. When a 
human life is taken, public feeling is generally strongly 
against the accused, while an equally strong feeling of 
sympathy naturally exists for the friends of the deceased. 
While it is difficult to eliminate the operation of such 
feelings on the trial of a convict, it is entirely proper that 
they should be given a proper consideration on an appeal 
for Executive clemency. A careful examination of the evi- 
dence taken upon the trial of this convict leads me to the 
conclusion that there is too much doubt of the convict's 
18 
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guilt of the crime of which he was convicted to warrant 
his further imprisonment, inasmuch as he has already served 
a term far beyond that which can be imposed for the grade 
of manslaughter, next below that of which he was found 
guilty. The application for clemency in this case was 
made during the administration of Governor Cleveland, 
and I am credibly informed that he reached the same 
conclusion I have arrived at, and that it was his intention 
to set the convict at liberty, but the great pressure of 
official business, incident to the close of his administration, 
prevented his design from being carried into effect. I am 
supported in my decision by ex-Judges Smith and Prescott 
and ex-District-Attorney A. B, Steele, of Herkimer county, 
and the petition for the convict's pardon is signed by a 
large number of the most respectable citizens of his county. 
The convict has now served nearly a twenty years' sentence, 
allowing for the legal deduction for good conduct which 
he would have earned if his sentence had been for that 
term, as his behavior in prison has been of the best. I 
am assured that upon his release employment will be found 
for him, and there is every reason to suppose that his 
future will be that of a good citizen. 



June 22, i886. Giovanni Lorino. Sentenced December 17, 
1885; county. New York; crime, grand larceny, second degree; 
term, four years ; prison. Sing Sing. 

The pardon of this convict is granted solely on the 
ground of his great services to the State in May last. 

By the exercise of a rare degree of personal bravery 
and at the imminent risk of his own life he, in all prob- 
ability, saved the lives of two officers and a fellow-prisoner, 
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which were put in jeopardy by the murderous acts of 
one of the inmates of the prison, and prevented what 
might have proved a most dangerous insurrection. The 
facts in the case are certified to me by the officers of the 
prison, and the warden strongly urges that clemency may 
be extended as a reward for the services the convict rendered. 
From a careful examination of the papers on file, I am 
satisfied that the convict is entitled to a generous reward 
at the hands of the State, and that good government in 
the prison will be highly promoted by a timely recog- 
nition of the unselfish aid he gave at a time of great 
disorder. 

June 23, 1886. Orlando E. Bradford. Sentenced December 
13, 1878; county. New York; crime, abortion; term, fourteen 
years and six months; prison. Sing Sing. 

There seems to have existed some doubt in the minds 
of the officers of the court of the convict's guilt, and 
the convict, who had always previous to his conviction 
borne the best of characters, has maintained with the 
utmost tenacity, from the date of his arrest, his entire 
innocence of the offense. His pardon is not, however, 
granted upon that ground especially, although both Daniel 
G. Rollins and Josiah Sutherland, the then prosecuting 
attorney and judge, respectively, recommend that the 
convict be pardoned because of this doubt.. He is a 
physician of considerable skill, and during the whole time 
of his incarceration in prison, has been employed by the 
prison physician as an assistant. He has ministered to 
the wants of the hospital inmates under his charge — his 
daily hours of labor often extending beyond those pre 
scribed by the regulations of the prison. 
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In view, however, of the doubt as to his guilt which 
seems to exist in the minds of the officers of the law, 
the faithful services he has rendered to the State, the 
long time he has already served — being the greater part 
of the sentence imposed — the high character and standing 
of the signers for his release in his own State, who 
certify to his previous good character — among them being 
James G. Blaine and Hannibal Hamlin — incline me to 
think that justice and humanity will be promoted by 
granting the convict's prayer. 



June 23, 1886. John Connors. Sentenced March 9, 1885 ; 
county, Rensselaer ; crime, grand larceny, first degree ; term, 
five years and six months; prison, Clinton. 

This convict was indicted with two others for stealing 
certain articles of wearing apparel from the hall of a 
boarding-house ; one of the participants turned State's 
evidence and was discharged ; the other two were con- 
victed principally upon his evidence. Each of the two who 
were convicted were young — in fact, mere boys, and it is 
urged that the sentence imposed is excessive, in view of 
the fact that it was a first offense. If they had been 
sentenced to the State Reformatory they might have 
earned their discharge at the end of a year, received 
many educational advantages and obtained some knowledge 
of a useful trade. From my examination of the cases 
I determined to pardon them after ihey had served a 
term equal to the minimum time they would have been 
required to remain in the Reformatory, being satisfied 
that further imprisonment, instead of working any reform- 
atory influence, might result in their becoming hardened 
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criminals. A few months since I extended clemency to 
one of them a little in advance of the time he should 
have served, owing to the helpless condition of his mother 
and a crippled younger brother. Connors having now 
served considerably more than a year's imprisonment, a 
pardon is issued to him with the expectation that he may 
become a useful member of society. I am sustained in 
my conclusions in regard to these convicts by the presid- 
ing judge and the district attorney who prosecuted them, 
who recommended that they be pardoned after they had 
served terms equal to the time for which the convict has 
already been imprisoned. 



June 25, 1886. Patrick O'Day, Jr. Sentenced December 
II, 1882 ; county, Erie ; crime, assault first degree ; term, ten 
years ; prison. Auburn. 

The pardon of this convict is granted upon the following 
grounds : 

It appears from an examination of the papers on file that 
he had been a wild boy and largely given to the use of intoxi- 
cating liquors. The offense of which he was convicted seems 
to have been almost entirely the result of their too frequent 
use. Of the act itself, it was not serious for one of its class, 
and it clearly appears that it did not justify the penalty 
•imposed. The district-attorney writes that the convict, when 
sober, was a very decent, inoffensive fellow, but when under 
the influence of liquor became reckless and quarrelsome ; that 
the jury recommended him to the mercy of the. court, which 
was unavailing by reason of the nature of the offense. 

The judge writes that if the statute had not been impera- 
tive, he should have imposed a much lighter sentence, and 
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that he held out the hope to the convict at the time of sentence 
that his punishment might be mitigated if his conduct in 
prison should be good. 

The pardon of the convict is recommended by District- 
Attorney E. W. Hatch, who prosecuted him ; ex-Judge James 
Sheldon, who presided at his trial ; Judge Charles Beckwith, 
the Rev. Father Cronin, and many other of the most promi- 
nent and respectable citizens of Buffalo. 

The convict has now served nearly one-half of his long term 
of imprisonment, allowing for the legal reduction to which 
he is entitled by reason of his good conduct in prison. 

Upon a careful examination of the whole case, I have 
decided to extend clemency to this convict, as a pardon at 
this time may be the means of restoring him to a life of use- 
fulness, and of his becoming a comfort to his aged parents. 
But in view of the fact that the inordinate use of liquor has 
been the cause of all his trouble, I have imposed a condition 
that if he shall hereafter be convicted of the crime of intoxi- 
cation, or of any crime committed while in a state of intoxica- 
tion, he shall be compelled to serve out that portion of his 
sentence remaining at the date of his pardon. 



June 25, 1886. Thomas Briselle. Sentenced September 10, 
1883; county, Onondaga; crime, grand larceny, first degree; 
term, five years; prison, Auburn. 

This convict had concededly borne an unspotted reputa- 
tion previous to the commission of the offense. He was 
young and ^ell under the influence of bad associates. 
Through a desire to live in a more pretentious style 
than his small compensation would permit he was 
led into a series of small peculations from his employer. 
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The court in its official communication to me said that 
" it gave the lowest sentence permitted, but that a much 
less term would have fully answered all the ends of 
justice." The application for his pardon was signed by 
a large number of people of the highest standing, who 
expressed the opinion that the punishment already inflicted 
had worked all the salutary effects possible. It further 
appearing that his health is greatly impaired and that 
much further imprisonment would be likely to result in 
consumption, I have determined for this reason and for 
the other above set forth, to direct his discharge. 



June 29, 1886. Aurona V. Bladen. Sentenced on each of 
the following convictions February, 1886: county, Chautauqua; 
crimes, (i) vagrancy, (2) being a disorderly person; terms, six 
months for the crime of vagrancy; required to give security 
in the sum of five hundred dollars, for the crime of being a 
disorderly person, that she would be of good behavior for the 
space of one year — in default of such security, required to be 
detained in custody for the period of six months or until she 
gave the required security; prison, county jail. 

The jail physician has certified to me that this 
convict is enceinte, and her friends ask that she be 
pardoned in order that she may receive the comforts 
which a woman in her situation ought to have, and which 
cannot well be obtained in a penal institution. I have 
determined to grant the application, but not wholly for 
the foregoing reasons, as it seems to me that my action 
ought to be based on an entirely different ground. The 
unborn child of this convict should not be compelled to 
first see the light of day in a prison-house, and during 
its life to bear the disgrace of having been born in a felon's 
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cell. The aim of society is to prevent and repress crime 
and the increase of the criminal class, and with this view 
as a consideration of the first importance, my duty in 
the premises seems to be entirely clear. A child with 
such a legacy would undoubtedly have great difficulty in 
maintaining a respectable position, with the not unnatural 
result in the event of failure so to do, of following in 
the footsteps of its unfortunate mother. It is to be 
regretted that the laws of the State do not provide for 
contingencies like the present by declaring that women so 
situated shall be placed temporarily in a hospital or other 
place of confinement where the stigma of Crime and 
criminals does not attach. 



July i6, 1886. George Buskey. Sentenced February 21, 
1885; county, Oswego; crime, assault, second degree; term, 
three years; prison, Onondaga County Penitentiary. 

The indirect cause of this convict's trouble was over- 
indulgence in liquor. It is shown that he had never 
previously been convicted of crime, and that, although 
somewhat dissolute, he had borne a fair reputation and 
was engaged in an honorable occupation. The act of 
which he was convicted did not cause injury to any per- 
son or loss of property; it was committed while the 
convict's mind was clouded and confused with liquor, 
and, while the law does not permit a plea of intoxication, 
it can properly be urged as an extenuating circumstance. 
Judge Churchill of Oswego, who imposed the sentence, 
writes that the sentence was intended as an indication of 
the opinion of the court of the commission of an act 
which might have had fatal consequences, but that in 
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view of the fact that the convict has a wife and young 
child who are entirely dependent upon him for support, 
any clemency shown will be a great mercy to them. The 
prisoner has now served a term of nearly two years — 
allowing for the legal reduction to which his good con- 
duct in prison entitles him — and considering all the cir- 
cumstances of the crime and the sorrowful condition of 
the wife and child, I am inclined to the opinion that it 
is a case where the interests of justice cannot suffer if 
the prisoner's discharge is ordered. 



July 26, 1886. Edward Lashaway. Sentenced November 
15, 1881; county, Warren; crime, robbery, first degree; term, 
ten years; prison, Clinton. 

It is shown by the papers presented to me upon this 
application that the convict, while somewhat of an idler and 
given to the use of intoxicating liquors and accustomed 
to associate with dissolute characters, had never before 
been considered a vicious person or of criminal tendencies. 
Upon his trial his bad habits undoubtedly naturally 
operated to his prejudice. The complainant in the case is 
shown to have invited the convict and a companion to 
accompany him in his visits to the various disreputable 
houses of the town. In the course of this tour the whole 
party became intoxicated, and the complainant especially 
so. As a result of the debauch a charge of robbery was 
made by him against the convict and his companion. 

County Judge Cheritree, in a communication to me, 
writes that he has always had doubts of the convict's actual 
participation in the offense, and says that in any event the 
sentence imposed, under all the circumstances, was clearly 
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excessive and not justified, and therefore recommends that 
clemency be extended. Many other citizens of good standing 
also urge that mercy be shown the convict. I am not entirely 
clear that I should have granted the prayer of the peti- 
tioners upon the foregoing reasons, but, since the filing of 
the application, another consideration has arisen which is 
of importance in reaching a proper decision. The com- 
panion and co-defendant of the convict has recently died 
of consumption, after a lingering illness of several months. 
Just previous to his death, and when it was evident he saw 
that he had not long to live, he stated in the most solemn 
manner, and in the fear of death, that the convict was not 
guilty of any offense in connection with the transaction. 
This statement was written out and read to the dying 
man, who made oath to the same. This dying declaration, 
standing by itself, cannot be regarded by me as conclusive 
of the innocence of the convict, as instances are by no 
means rare in criminal cases of a convict on his dying bed 
swearing falsely to clear a companion in crime. But, taking 
it into consideration with all the facts and circumstances 
of the case, I have determined that too much doubt exists 
of the convict's guilt to warrant his further imprisonment. 



July 27, 1886. Francis X. Kennedy. Sentenced May 29, 
1879 ; county, Rockland ; crime, murder, second degree ; term, 
life ; prison. Sing Sing. 

This is a case where, perhaps, more than in any other 
that has come under my observation, the evil effects of 
the inordinate use of intoxicating liquor are made terri- 
bly apparent. It is clearly shown that the convict and the 
deceased had been the best of friends, and that nothing 
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had arisen to cause even a momentary disagreement between 
them. The convict had been steady and industrious, and 
his character was one of the best. On the occasion in 
question convict and deceased were attending an inspec- 
tion and parade of the fire department. As is too often 
the case at such times, liquor was freely indulged in. with 
the result of the convict's becoming very much under its 
influence. It appears that he, in his drunken and crazed 
condition, upon a mere fancy that some one was taunting 
him, fired several shots from a revolver into the crowd. 
One of these shots killed his friend. 

The law properly does not permit a plea of intoxica- 
tion, but upon an application for .clemency it may be con- 
sidered in arriving at the proper degree of punishment. It 
is shown that the convict had not been in the habit of 
drinking to excess, and that nothing in his previous history 
gave promise of the commission of such an act. 

Upon this application the judge who presided at the 
trial, the district attorney who prosecuted the prisoner and 
the jury who found the verdict, all unite in asking that 
clemency be extended. The convict has now served a 
sentence of ten years — allowing for the legal reduction 
to which his good conduct in prison entitles him — a 
punishment which unquestionably has had the effect of 
making him a better man, and of causing him deep sorrow 
and contrition for the consequences of an act resulting 
from the use of strong drink. 

I have determined that public justice will not suffer if 
this unfortunate man be restored to his family, but as a 
protection to himself and others, I have annexed a con- 
dition to the effect that if the convict shall hereafter be 
convicted of the crime of intoxication, or of any crime 
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committed while in a state of intoxication, his sentence 
for the crime for which he was convicted shall be restored 
and revived in full force and effect. 



August 2, 1886. John Hanyan. Sentenced February 15, 
1879; county, Onondaga; crime, rape; term, twenty years; 
prison, Auburn. 

The pardon of this convict is asked on the sole ground 
of innocence of the offense of which he was convicted. 
The crime is such that if the convict is guilty he is deserv- 
ing of no mercy, while, if he is innocent, his imprisonment 
by reason of the nature of the offense — it being one where 
the stigma of disgrace attaches perhaps more strongly than 
to any other — works a hardship unusually great. 

I have never been quite able to determine the question, 
although the application has been pending for a long time, 
and in no case that has come before me has more pains- 
taking care been given in order to determine the guilt or 
innocence of the convict. The district attorney who prose- 
cuted the prisoner and who, by reason of residing in the 
place where the offense was committed, had unusual oppor- 
tunities of thoroughly understanding the circumstances of 
the case and the character and standing of the parties, did 
not entirely satisfy me in his reply to the official communi- 
cation from the Executive Chamber. He stated that he 
thought the sentence of the convict ought to be commuted 
to the period of ten years, intimating that the offense, if 
committed at all, was not an aggravated one of its class. 
His statement, in view of all the surroundings of the case, 
seems to me to be somewhat inconsistent, there not appear- 
ing to be any middle ground possible. Aside from the 
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statement of the district attorney I have taken great 
pains to ascertain the sentiments of people of promi- 
nence and standing in the community in regard to the 
conviction, and with not a single exception they pronounced 
it a mistake and an injustice. 

The convict has now served one-half of his sentence — 
allowing for the legal reduction to which his good conduct 
in prison entitles him — a term which in any event must 
have been a heavy punishment, even if guilty. It is because 
of my doubts, and in view of the expression of opinion of 
the district attorney that I have determined to order the 
release of the convict. 



September 6, 1886. Harvey F. Barbour. Sentenced October 
20, 1885 ; county, Richmond ; crime, manslaughter, second 
degree; term, one year, six months ; prison. Sing Sing. 

The facts developed on the trial of this convict are substan- 
tially as follows : 

The convict had previously borne a very high character, 
was a young man of intelligence, trusted and highly respected 
by all who knew him from his earliest youth. At the time in 
question he was employed as an assistant to a civil engineer 
in building a railway on Staten Island, and had been for some 
time previous. He was quiet and retiring in his disposition, 
and not in the slightest degree quarrelsome. On the evening 
of the homicide he, with a companion, visited a billiard-room 
on its opening night. There, for the first time in his life, he 
came in contact with the deceased, who had not enjoyed a 
good reputation, and was much his superior in size and 
strength. The latter, who was evidently much annoyed and 
irritated at the sight of the good clothes and gentlemanly 
bearing of the convict — for it clearly appears that the convict 
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had said or done nothing to antagonize him — took the occa- 
sion of the refusal of the convict to drink with him to make 
offensive and personal remarks to the former. From this 
time the deceased, together with some companions, pursued 
the convict, and during the time convict was struck by 
deceased two or three blows. Convict then left the place with 
a friend, but was soon overtaken by deceased and his com- 
panions on a dark highway. The evidence does not clearly 
disclose what took place at this meeting. It is reasonably 
clear, however, that the deceased struck the convict from 
behind; that a struggle ensued, and that convict, fearing great 
bodily harm from his powerful aggressor and antagonist, 
struck the latter in the temple with a knife used in field survey- 
ing which he commonly carried in his pocket, causing death 
in a short time. In this case there appears to have been an 
entire absence of motive and deliberation. It is clearly shown 
that the deceased was the aggressor from the first. The only 
question was whether the convict was justified in using a 
dangerous weapon. The verdict of the jury showed that he 
was not, but upon this point it is difficult to arrive at a proper 
conclusion, for the reason that it can never be known in what 
extremity the convict believed himself to be. He swore that 
he had every reason to believe himself in danger of great 
bodily harm, and in the fear and terror of the moment, struck 
out wildly in the dark with his knife. The verdict of the 
jury, in view of the fact that a human life was taken, perhaps 
ought not, even under the circumstances, to cause surprise, as 
it was not shown that the deceased was armed with a danger- 
ous weapon. 

On this application I am strongly appealed to for clemency 
on behalf of this young convict by many hundreds of the 
leading citizens of Staten Island. It is urged that, though the 
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convict had technically violated the law of the State, yet that 
his punishment is sufficient and has served all the ends of 
justice. The convict has now served over one-half of his term, 
allowing for the legal reduction to which he is entitled by 
reason of his good conduct in prison, and, in view of the 
foregoing, together with the fact that the convict has a very 
aged grandfather, who has cared for him from his infancy, 
who desires to see him a free man once more before he dies, 
I have decided to grant the pardon applied for. 



September 22, 1886. Margaret Duffy. Sentenced May 20, 
1886; county. Kings; crime, petit larceny; term, six months; 
prjson, Kings County Penitentiary. 

The reasons for the exercise of clemency in this case are 
substantially those given in the case of Aurona V. Bladen, 
which is referred to. 

November 5, 1886. Joseph G. Meyers. Sentenced Novem- 
ber 23, 1885 ; county. Kings ; crime, grand larceny, second 
degree; term, three years; prison, Kings County Penitentiary. 

This convict had enjoyed an enviable position, both socially 
and financially, previous to his arrest for the crime of 
which he was convicted. His downfall from a plane of 
the highest respectability was due entirely to the excessive 
use of stimulants and the mania which he had for betting 
on race-horses. He left a wife and child destitute when 
he was sent to prison. It is now shown by a special 
report that the convict's eyes are diseased to that extent 
that he is incapable of performing any labor in the peni- 
tentiary, and that his general health is bad. He has 
friends who are able and willing to aid him in securing 
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proper treatment for his ailments and remunerative employ- 
ment after his recovery. The complainant now asks for 
the convict's discharge, and the presiding judge and the 
district attorney recommend clemency. In determining to 
order the prisoner's release I deemed it wise, in view of 
the cause of all his trouble, to insert a condition in his 
pardon to the effect that the said Joseph G. Meyers shall 
totally abstain from the use of intoxicating liquors for a 
period of two years from the date hereof, and in the 
event the said condition be violated by him, he shall be 
compelled to serve the remainder of the term he would 
have been compelled to serve but for the granting of 
this pardon. 

November 8, 1886. Charles Hill. Sentenced November 4, 
1875 ; county, Chemung ; crime, murder, second degree ; term, 
life ; prison, Auburn. 

This convict, with several others, was engaged in clear- 
ing a piece of timber land — a work that was both cold 
and exhausting, and which the laborers undoubtedly 
believed necessitated a frequent use of ardent spirits. On 
one occasion the whole party became very much under the 
influence of liquor. A dispute arose which precipitated a 
general melee, during which one of the men was struck 
with a piece of wood with such violence that death ensued. 
The whole affair was so sudden that much doubt existed as 
to who struck the fatal blow. There certainly did not 
seem to be any malice or intent to cause death. The con- 
vict has now served nearly a twenty years' sentence — 
allowing for the legal reduction to which his conduct in 
prison entitles him — the maximum term of the next lower 
degree of manslaughter to that of which he was convicted. 
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During all the years of his imprisonment his conduct has 
been of the best. His health has become impaired by 
consumption to that extent that the prison physician says he 
cannot live much longer in confinement. A gentleman who 
has become deeply interested in him has offered, in the 
event of a pardon being issued, to send him at once to 
California, and to procure for him work in a climate that 
will permit of his recovery, if it is possible. 

In view of the facts that his release is strongly urged 
by the district attorney who prosecuted the indictment, by 
all of the jury who are now living, and by a large 
number of the most respectable citizens of the locality, 
and of his physical condition, I have determined to issue a 
pardon, believing that justice has been fully satisfied. 



November 8, 1886. William Keating, alias Van Alstyne. 
Sentenced May 23, 1879; county, Herkimer; crime, burglary, 
first degree; term, ten years; prison. Auburn. 

This convict had several associates in the commission of 
the offense. He was not a resident of the place where 
the crime was committed, and had only been there a 
short period. The prosecuting officers claimed that he 
was an old offender from the State of Pennsylvania, and 
he was tried on that theory. Subsequent developments 
clearly showed, however, that the theory of the officers was 
not correct. He was born and brought up within a 
comparatively short distance from the scene of the offense, 
and, although he had been a wild boy, had never been 
charged with or convicted of any other offenses previous 
to his arrest and trial for this crime. His companions all 
received lighter sentences and have long since been dis- 
19 
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charged. The principal in the transaction, who unques- 
tionably was the means of inducing all his companions to 
enter upon the commission of the offense, turned State's 
evidence, and, although the record showed that he was 
an old offender, he received a sentence of only five years. 

The application for the convict's pardon is urged by a 
very large number of the most respectable citizens of the 
community, including, among others, former employers 
and the complainant. The district attorney who prose- 
cuted him also unhesitatingly recommends the pardon and 
the judge says if there is reason to believe that the con- 
vict will hereafter lead an honest life a pardon would be 
proper. In addition to the foregoing, it is shown that the 
convict, by his courage and valor, rendered substantial aid 
in saving the life of a keeper who had been murderously 
assaulted by a prisoner. The reports from the prison show 
that the convict has given the strongest evidences of sincere 
reformation, and that he has learned a good trade during 
his imprisonment, which will enable him to earn an honest 
livelihood in the event of his discharge. 

This seems to present a case where justice will be better 
served by a pardon than by exacting the full penalty for 
the offense. An order for the convict's release is, therefore, 
directed. 

November i6, 1886. Margaret Ahern. Sentenced Novem- 
ber 29, 1884; county, Albany; crime, manslaughter, second 
degree; term, seven years; prison, Albany County Penitentiary. 

The inordinate use of liquor was the direct cause of 
the commission of the offense of which this convict was 
convicted. In one of her drunken sprees she pushed an 
officer off a stoop with such violence that his neck was 
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broken in the fall. It was conceded that there was no 
intent to cause severe bodily injury, much less death. 
But the act was one made criminal by the laws of the 
State, and as such could not go unpunished. A plea of 
guilty was accepted for a low degree of manslaughter, 
and the sentence was fixed with reference to the length 
of imprisonment that would be necessary to procure a 
complete reformation of her habits in relation to the use 
of ardent spirits. She has now served the greater portion 
of her sentence, and there are strong grounds for believing 
that she is cured of her mania for drink. During her 
imprisonment her six young children have received only 
such care as their poor father has been able to give them. 
I have, therefore, determined to order the release of this 
unfortunate woman, in order that her young family may 
receive a regenerated mother's care, but in so doing I 
have imposed a condition to the effect that the said Mar- 
garet Ahern totally abstain from the use of intoxicating 
liquors for the period of five years from the date hereof, 
and in the event the said condition be violated she shall 
be compelled to serve the remainder of the term which 
she would be compelled to serve but for the granting of 
this pardon. 

November 24, 1886. Edgar Sager. Sentenced August 15, 
1884; county. New York; crime, attempting robbery, first 
degree; term, eight years; prison, Sing Sing. 

Through habits of occasional dissipation, this convict 
became involved in difficulties that led directly to his 
being charged with the offense of which he stands con- 
victed. He left a good home to reside in the city of 
New York. There he became the associate of some 
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of the worst characters in the metropolis, and at the 
conclusion of a debauch one night he became engaged 
in a street brawl which led to his being charged with 
robbery. Of this offense he always stoutly protested his 
innocence, insisting that the charge was preferred against 
him through malice. His letters were forwarded to the 
district attorney with the request that his statements be 
fully examined. The district attorney, in his reply, stated 
that a careful examination into all the facts and circum- 
stances of the alleged offense satisfied him that there was 
a strong probability of truth in the convict's story, and 
gave it as his opinion that if guilty he had already been 
punished severely, while if innocent he had no one to 
blame but himself; but that in view of the doubt of his 
guilt he thought a pardon highly proper. On this recom- 
mendation of the district attorney I decided to act favor- 
ably, but in view of the doubt of guilt which must in 
any event remain and the fact that all the trouble of the 
convict had resulted from his indulgence in ardent spirits, 
I deemed it wise to insert a condition in the pardon to 
the effect that he shall totally abstain from the use of 
intoxicating liquors for the period of three years from the 
date hereof, and in the event said condition be violated 
he shall be compelled to serve the remainder of the term 
which he would have been compelled to serve but for 
the granting of this pardon. 
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December 31, 1886. William Poole and Joseph Font. Sen- 
tenced November 12, 1877 ; county, New York ; crime, murder, 
second degree ; term, life ; prison. Sing Sing. 

The character of these convicts previous to their con- 
viction of the crime for which they are now suffering 
imprisonment, had not been of the best. They had been 
wild boys, more or less addicted to drink, and had given 
the police, in the neighborhood in which they lived, a 
good deal of trouble. The circumstances of the crime were 
considerably shrouded in mystery, and scarcely any direct 
evidence could be brought against them, save the fact 
that they were in the locality at the time in question. 
But a policeman swore on the trial to a certain conver- 
sation which he overheard between the convicts while 
they occupied adjacent cells in the station house, between 
the time of their arrest and their preliminary examination, 
and before their indictment, tending to show they admitted 
in their conversation they were the guilty parties. It was 
principally, if not wholly, on this testimony that the con- 
viction was had. They were indicted for the crime of 
murder in the first degree, and of this they were guilty, if 
guilty of any crime, considering the peculiar circumstances 
of the case. But the jury were evidently unwilling to con- 
vict them of the higher crime and thus deprive them of 
life on the testimony before them — a rather inconsistent, 
though by no means unusual verdict in cases where the 
highest crime known to law is charged. They evidently, 
too, had some reluctance in finding their verdict, as they 
unanimously recommended them to the mercy of the court, 
which, of course, was without avail, as the latter had no 
discretion in passing sentence. 

Among the papers presented to me on the application 
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for their pardon, were several affidavits from persons of the 
highest standing, to the effect that the captain of police 
had stated to the deponents, just previous to his death, 
that he believed his subordinate, who testified against the 
convicts, committed wilful and corrupt perjury. This, while 
it cannot be entirely conclusive on the question of guilt or 
innocence, is a strong point in favor of the prisoners' dis- 
charge, especially as the police captain is certified to have 
been a man of the highest integrity. There is also another 
point in the case which was laid before me as an additional 
reason for the exercise of clemency. From affidavits and 
papers on file it is shown beyond the possibility of doubt 
that at least two of the jurors who were drawn and 
accepted by counsel upon the trial, and who by the 
minutes of the court appear as having served, did not, as a 
matter of fact, serve at all, their places being filled by 
persons who answered to the jurors' names and who were 
sworn and acted in their place and stead, but without their 
knowledge. The two jurors so impersonated are shown 
to be men of good standing and of prominence in the 
community. While this in itself was a most reprehensible 
fraud, worthy of the severest condemnation and well- 
calculated to shake the faith of citizens in jury trials, 
yet it does not furnish a conclusive reason for the pris- 
oners' relief from their conviction, as their crime, in fact, 
was passed upon by the requisite number of persons to 
constitute a jury. The result reached might have been 
the same if the two impersonated jurors had served. But 
it may well be considered in connection with all the 
other circumstances in the case. 

No application for clemency that has ever fallen under 
my observation has received more painstaking investigation 
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and deliberation than this, and the result reached has 
only been arrived at after the most mature consideration. 

The convicts have now been actually imprisoned ten 
years — a term which equals sixteen years, allowing for 
the statutory reduction for good conduct — certainly a term 
which seems to me too long, considering all the peculiar 
surroundings of the case, and the great doubt which 
exists in my mind as to their guilt. 

I have, therefore, determined to grant an unconditional 
pardon to these convicts, in the belief that justice will 
be better served than by allowing them to rest longer 
under a conviction and sentence which was brought about 
almost entirely by the testimony of a single witness whose 
truthfulness was disbelieved by his superior, and a jury 
the manner of the composition of which, to say the least 
was a fraud upon and a disgrace to the administration 
of justice. 
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COMMUTATIONS. 



January i6, 1886. Guiseppe Guidici. Sentenced March 10^ 
1884; county, Kings; crime, murder in the first degree; to be 
executed January 22, 1886. Sentence commuted to imprison- 
ment in Sing Sing prison for the term of his natural life. 

The Penal Code defines murder in the first degree, 
among other things, to be: "The killing of a human 
being when committed from a deliberate and premeditated 
design to affect the death of the person killed," * * * 
and the crime of murder in the second degree, as follows: 
"The killing of a human being when committed with a 
design to effect the death of the person killed, * * * 
but without deliberation and premeditation." 

The absence of deliberation and premeditation constitutes 
the distinguishing feature between the two degrees of 
murder. Great difficulty frequently arises in determining 
the application of this rule, especially in cases of sudden 
affrays, and where the killing was apparently committed 
without adequate motive. Courts and juries unquestionably 
labor under great embarrassment in ascertaining in such 
cases the precise time when the intent to kill was formed. 
In construing the statute the courts have declared that no 
particular period or amount of deliberation is necessary 
to constitute murder in the first degree. (Dolan v. People, 
6 Hun. 493 ; 64 N. Y. Reports, 485.) 

This does not lessen the difficulty in correctly deciding 
whether the act is or is not premeditated. The killing in 
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this case occurred in a sudden affray, and the conviqt, who 
is an Italian, killed another Italian; both were hot-blooded 
and quick tempered, and, while the killing was clearly 
unjustifiable, it may be doubtful whether there was much, 
if any, deliberation such as the law requires to constitute 
murder in the first degree. Although the jury have found 
by their verdict that there was such deliberation 
and premeditation as the law requires, and the ver- 
dict having been sustained by all the courts, yet 
eleven out of the twelve jurors have signed a request 
that the sentence of the defendant be commuted to imprison- 
ment for life. A commutation in no manner casts any 
reflection on the verdict, but proceeds upon entirely dif- 
ferent grounds. The defendant is very young, his previous 
character was good, the affray was very sudden in its 
character, there was no adequate motive for the crime, 
there was no attempt to flee, and there was great uncer- 
tainty as to what actually took place at the time of the 
killing. If there was any premeditation at all, it must 
have been of momentary duration. Under such circum- 
stances, it is better that the request of the jury be granted, 
and that mercy be shown the convict. 

A large number of the most respectable citizens of 
Brooklyn and New York have asked that mercy be shown to 
the convict. They include Henry Ward Beecher, T. De Witt 
Talmadge, Judge B. F. Tracy, General Isaac S. Catlin, 
Winchester Britton, Judge Rapallo, and many others, who 
have interested themselves in the fate of the convict. 
Judge Moore, who presided at the trial, recommends that 
the sentence be commuted to imprisonment for life, and 
the prosecuting attorney does not oppose this course. 

From the foregoing, and under all the circumstances of 
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the cas.e, I am led to the belief that the interests of justice 
cannot suffer if, by executive interposition, the sentence of 
this wretched young man is commuted to imprisonment 
in a State prison for the term of his natural life. In this 
I am largely governed by the opinion of the presiding 
judge, who has had the fullest opportunity of judging of 
the worthiness of the application. It is the certainty of 
punishment, rather than the severity of it, that deters from 
crime. Persons condemned to imprisonment for life are 
rarely shown Executive clemency, as during the past ten 
years only three per year of an annual average in this 
State of over two hundred life prisoners have had their 
sentences reduced. 

I have, therefore, determined to commute the sentence of 
this convict to imprisonment in State prison for the term 
of his natural life. 



February 25, 1886. William O'Bryan, alias O'Brien. Sen- 
tenced May 12, 1884; county, Westchester; crime burglary, 
first degree ; term, ten years ; prison. Sing Sing. 

Sentence commuted to imprisonment in Sing Sing prison 
for the term of five years from May 12, 1884, subject to legal 
deduction for good conduct. 

An examination of the papers filed in this case discloses 
the following facts : 

The convict, with two or three companions — all very 
young — started out on a general expedition of burglary. It 
does not appear that he was a particularly vicious youth, and, 
in fact, his appearance before me when on a visit to the prison 
some time since, impressed me with the belief that he is not 
rtientally strong. It is not unlikely that the minds of him- 
self and associates had become inflamed and perverted by 
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reading sensational literature. His friends urge a commuta- 
tion of the sentence to a period of five years, which they think 
will prove of more real benefit than if he is compelled to serve 
the whole term. He ought to have been sent lo the Reform- 
atory, where better opportunities of reformation would have 
been presented, and where he would have been spared associa- 
tion with old offenders. The district attorney recommends 
the granting of the comAiutation, and states that the sentence 
imposed by the court was the least permitted by the statute 
Many people of the highest respectability have joined in the 
application for the exercise of clemency, and I have become 
satisfied a commutation of the sentence can hardly result 
otherwise than in real benefit to the boy and to the advantage 
of society, as it may save him from the further commission of 
criminal acts and result in his becoming a useful man. 



March 20, 1886. Patrick Kiernan. Sentenced November i, 
1884; county. Queens; crime, murder in the first degree ; to 
be executed March 26, 1886. Sentence commuted to imprison- 
ment in Sing Sing prison for the term of his natural life. 

The commutation of the sentence of this convict to 
imprisonment in a State prison for the term of his natural 
life is granted solely on the ground that there seems to 
be too much doubt as to the real degree of his crime 
to warrant his execution. The Court of Appeals, which 
affirmed the judgment, in its opinion says: "If they (the 
jury) had found the prisoner guilty of murder in the 
second degree, we should have felt it to be a safer con- 
clusion, but have no liberty to reverse their verdict." 
Since its decision in the case, the Court of Appeals has 
recommended that the sentence of the convict be com- 
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muted to imprisonment for life. The district attorney 
who prosecuted the prisoner says, in view of the expres 
sion of opinion of the court of last resort, he is unwill 
ing to oppose clemency, while the presiding judge of the 
trial court says if a verdict of murder in the second 
degree had been rendered, it could not have been claimed 
that there had been a failure of justice. The evidence 
as to the previous good character and peaceableness of 
disposition of the convict was overwhelming, while the 
evidence of adequate motive was exceedingly slight, being 
that of only one witness, who is an Italian, and whose 
knowledge of our language is imperfect. In arriving at 
a conclusion, it is proper to take the good character and 
peaceable disposition of the convict into consideration as 
bearing upon the inadequacy of a sufficient motive for 
the commission of the highest of crimes. For these 
reasons I have determined that I ought to commute the 
sentence of the convict to imprisonment for life. 



April 6, 1886. Charles D. J. Noelke. Sentenced May 29, 
1882 (judgment of conviction appealed from) ; county, New 
York ; crime, the selling and vending of a half of a ticket in 
a lottery, to wit : The Louisiana State Lottery ; term, one 
year and fine $250, and to stand committed until said fine be 
paid. 

Sentence commuted to pay a fine of $1,500 in addition 
to the fine of $250 imposed at the time of the original 
sentence, on condition that the said total fine of $1,750 
shall be paid to the district attorney of the county of New 
York within ten days from the date of this commutation, 
and in default of such payment, this commutation of sen- 
tence shall be null and void and not take effect. 
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The conviction of this criminal and his young employe 
was had at a time when a most determined effort was being 
put forth to suppress the selling of lottery tickets. A 
number of other persons were convicted at about the same 
time, and in some cases imprisonment was imposed, and in 
others a fine. In two cases where the sentences given 
were precisely similar to that imposed on the convict. 
Governor Cornell commuted the sentences to the payment 
of a heavy fine, and, as far as I am able to learn, all the 
convictions had were disposed of by the payment of fines, 
with the exception of the convict and his employe, who 
took an appeal to the higher courts. These appeals have 
recently been determined, and the convictions have been 
sustained. 

It is now represented to me by gentlemen of the highest 
integrity and business standing that both the convict and 
his employe have not been guilty of violating the laws of 
the State since their arrest, and that they are now engaged 
in entirely reputable and successful business, which even a 
short term of imprisonment would completely ruin, and it 
is urged that clemency be extended, inasmuch as all the 
substantial results sought by the convictions have been 
attained, and for the further reason that none of the other 
defendants suffered imprisonment. 

In view of the foregoing, I have determined that even 
and exact justice will be done if I commute the sentences 
of the convict and his co-defendant to the same extent as 
the sentences of the other convicts were commuted by 
Governor Cornell. 
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April 12, 1886. Ballio Bartolomeo. Sentenced January 16, 
1874; county, New York; crime, manslaughter, first degree; 
term, life; prison. Sing Sing — transferred to Auburn. 

Sentence commuted to imprisonment in Auburn prison 
for the term of twenty years from January 17, 1874, sub- 
ject to legal deduction for good conduct. 

This convict had only been in the United States a few 
days when the fatal affray took place. He was totally 
ignorant of our language and without money or friends. 
It is shown very conclusively that he came here from 
Italy to better his condition, leaving his wife and children 
at home until he could send for them. His character 
there was of the best ; he had served honorably in the 
war for Italian independence, and was authorized to wear 
the medal struck off in commemoration of the struggle. 
The occupation of the convict was that of a weaver, and 
it is shown that he was a skilled workman, able to 
earn an honest livelihood. Of the circumstances of the 
offense little can be gathered from the minutes of the 
inquest before the coroner's jury. It appears, however, 
that the affray was sudden, pistols and knives were used, 
and the result was the death of one of the parties. It 
is claimed by the convict that he was acting in self- 
defense when the fatal blow was struck, and that he 
had no intention of inflicting a mortal wound. He states 
that, being unable to procure proper counsel, and ignor- 
ant of our language, he consented to offer a plea of 
guilty to a lesser degree of manslaughter than that of 
which he was indicted, with the understanding he would 
receive but three or four years' imprisonment. It is found 
impossible to either deny or affirm the convict's story in 
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this regard after the lapse of so many years and from 
such meager records of the case as still exist. 

Although the convict was entirely friendless when sent 
to prison, he has, since that time, by numerous kindly 
offices and by the exhibition of a uniform good temper, 
won for himself many friends who have become deeply 
interested in him. His conduct in the prison has been 
so exemplary as to procure for him the strongest words 
of approbation from the officers. It is represented to me 
that if the convict have clemency extended to him he can 
immediately procure employment at his trade in California 
through the kindness of a gentleman who is extremely 
desirous of promoting his welfare. I am informed that 
Governor Cleveland was so much impressed with the 
merits of this application that he intended to commute 
the sentence of the convict to a term of twenty years, 
but that, owing to the vast amount of public business 
laid before him, incident to his retirement from office, the 
matter was overlooked. 

I am satisfied from my investigations that this is a case 
where mercy can properly be extended with the proba- 
ble result of restoring a man to society who will make a 
good citizen, and of relieving his family from the deep 
distress and want they have suffered during his imprison- 
ment. The convict having now served a term of 
imprisonment of twenty years — allowing therein the deduc- 
tion to which his good conduct in prison entitles him, 
and this being the maximum provided for manslaughter 
in the first degree, the next lower offense than the one 
for which he was convicted, I have determined to com- 
mute his sentence to that term. 
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April 14, 1886. Jacob Marks. Sentenced May 29, 1882 
(judgment of conviction appealed from); county, New York; 
crime, the selling and vending of a half of a ticket in a 
lottery, to wit: the Louisana State Lottery; term, sixty days 
and ten dollars fine. 

Sentence commuted to the payment of the fine, imposed 
at the date of the sentence, to the district attorney of 
New York County. 

For the reasons, see the case of Charles D. J. Noelke, 
who was the employer of convict. 



June 22, 1886. William Roberts. Sentenced April 21, 1876; 
county. Kings; crime, robbery, first degree; term, twenty 
years; prison, Sing Sing — transferred to Auburn. 

Sentence commuted to twelve years, five months and 
nineteen days' actual imprisonment from April 24, 1876. 

The commutation of the sentence of this convict is 
granted on the ground that he has rendered important 
services to the State in aiding the officers of the prison 
at a time of tumult in preventing the probable destruction 
of life and property. He had, by an attempt at escape, 
forfeited all the commutation allowed by law which he 
had earned or could have hereafter earned by good con- 
duct. I have determined, therefore, to give his services 
proper recognition by reducing the term of his actual 
imprisonment to what it would have been but for the 
forfeiture of his commutation by the previous attempt at 
escape. 
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July i6, 1886. Patrick Grace, alias Frank Lee. Sentenced 
April 17, 1884; county, New York; crime, burglary, first 
degree; term, fifteen years; prison. Sing Sing. 

Sentence commuted to imprisonment in Sing Sing prison 
for the term of five years from April 18, 1884, subject to 
legal deduction for good conduct. 

This convict had an associate in the commission of the 
offense. The latter was sent to the Reformatory, and, 
although the convict was considerably younger than his 
companion, he was, owing to the impression of the court 
that he was experienced in crime, sentenced to State 
prison. It is now asked that the sentence be commuted 
to a term more commensurate with his guilt, and some- 
what near that which his companion will have to serve 
in the Reformatory. The convict is only twenty-one years 
of age, and it is represented to me by those who are 
familiar with the case that a commutation will probably 
result in saving him to a life of usefulness, while the com- 
pletion of the whole term of service, surrounded by old 
offenders, will be very likely to produce a hardened criminal. 

From an examination of all the facts and circumstances 
I am inclined to the opinion that a commutation to five 
years will satisfy all the ends of justice and will produce 
all the reformatory effects possible. I have, therefore, 
directed that an order to that effect be issued. 



July 26, 1886. John Watson. Sentenced October i, 1878; 
county, New York; crime, grand larceny; term, two years; 
prison, New York Penitentiary. 

Sentence commuted to imprisonment in the New York 
Penitentiary for the term of one year and eight months' 
20 
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actual time from October i, 1878. (This convict escaped 
July 21, 1879, and was recaptured and returned to prison 
September 22, 1885.) 

The commutation of the sentence of this convict is 
granted solely on the recommendation of the warden of 
the penitentiary. It appears from the report of the latter 
that the convict, by the exercise of great courage, and at 
the imminent risk of his own life — he being so severely 
injured by a blow from a hammer by the assaulting 
convict that his removal to the hospital was made neces- 
sary — prevented the killing of the keeper. The report also 
shows that the conduct of the convict has been of the 
best, with the exception of an escape. By this escape he 
forfeited all commutation permitted under the statute. 
The warden now asks, in recognition of the convict's great 
services, that his sentence be commuted so that his term 
of actual service will be what it would have been but 
for the forfeiture. In this recommendation I entirely 
concur, and grant the relief desired. 



October 9, 1886. Michael Stroh. Sentenced July 2, 1886; 
county. New York; crime, extortion; term, one year and six 
months; prison, Sing Sing. 

Sentence commuted to imprisonment in Sing Sing prison 
for the term of one hundred days from July 3, 1886, 
which term ends October 11, 1886. [See, also, the cases of 
Adolph Rosenberg, Max Dannhauser, Paul Wilzig and Hans 
Holdorf, following.] 

The Constitution confers upon the Governor "the power 
to grant reprieves, commutations and pardons after con- 
viction, for all offenses except treason and cases of 
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impeachment." This power is one of vast and fearful 
responsibility. Its exercise oftentimes involves the life as 
well as the liberty of the citizen. There are no rules or 
limitations which govern or control it, but it is left to 
the sole judgment and sound discretion of the Executive. 
It should always be administered cautiously, wisely and 
mercifully. Clemency should never be arbitrarily refused 
on the one hand, nor capriciously or lightly extended on 
the other. In proper cases it should be boldly and fear- 
lessly exerted, regardless of any improper clamor either 
for or against it. 

These prisoners were convicted of a violation of Sections 
552 and 553 of the Penal Code, and sentenced respectively 
to imprisonment in State prison for various terms, varying 
from one year and six months to three years and eight 
months. The offenses grew out of " boycotting," so called, 
but the technical charge under the Penal Code, was 
"extortion," it being alleged that the money which was paid 
to the "union," of which the prisoners were members, as 
a condition of raising the " boycott," was wrongfully 
"extorted" by them from one Theiss contrary to law. 

It is urged before me by the counsel for the prisoners 
that the indictments were defective, that many errors were 
committed by the court, and that the trials were unfair 
and illegal. These are legal controversies with which the 
Executive has nothing to do. It is not deemed the prov- 
ince of the Governor to review the legal questions raised 
upon a criminal trial. No appeal has been taken from 
the convictions, and it must be assumed, for the purposes 
of this application, that the trial of each of these prisoners 
vas legally fair according to the forms of law. 

Executive clemency proceeds upon the theory that the 
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convictions are valid, but that it might be properly extended 
by reason of mitigating circumstances which may arise, 
or considerations of mercy and public policy which could 
not well be urged before a judicial tribunal. 

It must be conceded that the prosecution was novel in 
its character, and these were the first convictions of the 
kind in this State. It may be safely stated that, prior 
to these convictions, it had not been generally understood 
that such acts as were committed by the prisoners consti- 
tuted crimes under the Penal Code. No court had so 
adjudicated them, and the prisoners were not learned in 
the law, but were plain workingmen, getting their ideas of 
law from the general speech of the people. It is difficult 
to resist the conclusion that the prisoners, in what they 
did, had no idea that they were violating any law of the 
State, and that they acted in good faith, although mis- 
takenly and unwisely. It appears that persons who had 
been arrested for the commission of almost similar acts 
had been previously discharged from arrest by the police 
justices of New York upon the ground that such acts did 
not constitute an offense, and these prisoners had learned 
of such rulings. 

From the evidence upon the trials and upon the papers 
submitted to me there cannot be much doubt but that 
these men honestly believed that their unions were justly 
entitled, as a part of the settlement, to be reimbursed by 
Theiss for the expenses of the boycott. It is true that 
ignorance of the law is no legal excuse for crime. This is 
the technical rule, but, nevertheless, an honest mistake of 
the law has always been held to be a strong mitigating 
circumstance, and goes far towards excusing the act. 

There are many other mitigating circumstances which 
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seem to render executive clemency peculiarly appropriate. 
The prisoners, prior to their Conviction, were men of good 
reputation, and concededly honest. They were neither 
Socialists nor Anarchists, but were respectable and indus- 
trious workingmen, and this was their first offense. It is 
clear that they are not bad men at heart, and do not 
belong to the criminal class. They may have been mis- 
guided and mislead into foolish and criminal action, but 
they intended no wrong. There was apparently no felonious 
intent. There was seemingly no corrupt purpose. All the 
circumstances tend to rebut the presumption that they 
intended to take what they did not believe they had a 
right to take as representatives of their unions. Although 
they were legally wrong, as the law has since been inter- 
preted by the court, yet their ignorance of the law or 
their mistake of it under these circumstances, deprives 
their acts of much of the enormity that otherwise might 
be claimed to attach to them. 

Judge Barrett, in sentencing the prisoners, conceded 
"there were some grounds of extenuation," and stated to 
them: "You were, perhaps, also deceived or misled by 
bad advice." He further stated, "I appreciate the fact that 
you were misguided — that in the preliminary boycott you 
may possibly have been deceived as to the legality of what 
you did." Yet it would seem that these circumstances of 
extenuation did not have that weight in mitigating the 
severity of the sentences that might very properly have 
been accorded to them. 

District Attorney Martine, who prosecuted the cases 
writes me that: 

"There is strong ground for believing that the defendants 
had been instructed that the acts which they did were not 
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unlawful, and that they did not think when they committed 
them that they were violating the law." 

These considerations, thus presented from such a source, 
are certainly not without merit. Besides, it appears that 
the money alleged to have been extorted was not appro- 
priated by the prisoners. It was not procured for their 
own personal aggrandizement. It was paid to Wilzig, but 
not a penny of it was either touched or seen by any of 
the other prisoners, and Wilzig paid it all over to his 
union, by which it was distributed among the other unions 
in proportion to the expenses incurred by them. 

The prisoners belonged to unions which had engaged 
in boycotting an employer. All that they did was done 
as representatives of their unions, for the benefit of their 
unions, and in connection with the boycott. The com- 
promise or settlement under which the money was paid 
seemed to lack many of the elements necessary to con- 
stitute " extortion " as it had previously been interpreted 
by the courts. The transaction was an open one. There 
was no trick, device, misrepresentation or concealment 
about it. A purpose to steal or rob was not apparent. 
It was ostensibly a matter of discussion and business 
negotiation. The prisoners insisted upon the payment of 
the money, claiming it as a matter of right, as being for 
expenses actually incurred in the boycott, which they 
urged should equitably be paid by the employer whom 
they claimed was at blame for the difficulty, and the 
demand was disputed, but finally admitted and paid. 
There was no force used, and the expenses were not 
fictitious, but had actually been incurred. 

It must be admitted that these facts — while, perhaps, 
they do not make the prisoners less legally liable for 



Public Papers of Governor Bill. 303 

their unlawful conduct — and do not prevent such conduct 
being regarded as reprehensible in the extreme for having 
demanded any money whatever, yet they are not without 
weight, and naturally appeal forcibly to the consideration 
of the pardoning power. 

Misguided men may combine together and act foolishly, 
recklessly and outrageously, and make demands which 
cannot but ' be regarded as arbitrary and destructive of 
all sound business principles, and really inimical to their 
own best welfare, yet it may be questionable whether 
such conduct, although deeply to be regretted by all 
good citizens, and though held for the first time by the 
courts to be a violation of some statute — can be regarded 
as deserving a long period of degrading imprisonment in 
a State prison. j ' 

A careful examination of the evidence shows that the 
money alleged to have been feloniously "extorted" from 
the employer, was agreed to be paid at an open confer- 
ence with him, at which a third party — -a wealthy busi- 
ness man — presided over the deliberations, his clerk being 
amicably selected to keep a record of their proceedings, 
the agreement being mutually signed by all the parties 
and voluntarily witnessed by Mr. Ehret, the brewer, (who 
was the third party), and the money was without con- 
cealment paid by a bank check, payable to the order of 
one of their number, who turned over its proceeds into 
a treasury in which the personal pecuniary interest of the 
prisoners was possibly only a mill to the dollar. These 
facts may be very properly claimed to show that none 
of the parties to the transaction regarded themselves as 
being engaged in a felonious proceeding, and present a 
strong case for Executive interference. 
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The trials took place at a time of considerable public 
excitement incident to labor difficulties, when strikes were 
pending and threatened, and it is possible that the motives 
of these prisoners were somewhat harshly judged. Never- 
theless, the convictions have been duly had upon evidence 
held sufficient to justify them by a court of competent 
jurisdiction, and not having been appealed from, they 
must be deemed valid, and also conclusive of the guilt 
of the prisoners. But a shortening of their terms of sen- 
tence is no reflection upon the verdict. It is no reflection 
upon the judge, district attorney or jury. They were 
obliged to prosecute and determine the cases upon legal 
grounds, and they unquestionably did their duty. 

Executive clemency is not exercised upon legal grounds 
or within strict legal rules, but upon the broad considera- 
tions of equity, mercy and sound public policy. Neither is 
the extension of clemency to be regarded as an approval 
of the acts of which the prisoners have been convicted. 
Such acts have been condemned, and the verdict expressing 
such condemnation remains in all its integrity. The law 
has been vindicated. It would seem as though it had been 
sufficiently vindicated by the convictions and the punish- 
ment which the prisoners have already undergone. 

My sympathies are with honest workingmen who are 
endeavoring to better their condition in life. Although in 
their efforts so to do they may, at times, be misled into 
unwarranted excesses, I believe that they should be judged 
kindly and leniently, rather than harshly or vindictively. 
The law should be administered so considerately that 
workingmen will realize that it is their best friend, and 
that it is to their real interest that it should be respected 
and obeyed. 
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The effect of these convictions will be no greater by 
keeping these prisoners longer imprisoned. The enforce- 
ment of the law has already demonstrated that acts such 
as these prisoners committed are disapproved by the com- 
munity and by the law itself, and they must cease. It is 
believed that the laws upon this subject, while they remain 
upon the statute books, will hereafter be faithfully obeyed. 
Assurances have been given the authorities that such a 
course will be taken by the various labor organizations 
interested in the release of these prisoners. 

Upon this subject the district attorney writes to me as 
follows : 

" I held a conference with the representatives of the 
Central Labor Union to which the defendants belong, and 
by which their respective families are being supported, and 
told them that I could make no recommendation of clem- 
ency unless assured, that so far as their organization was 
concerned, the peace of this community would not here- 
after be disturbed by practices like those for which the 
prisoners were convicted. I told them also that I could not 
believe that any body of citizens, engaged in honorable 
labor and interested in the maintenance of law, would con- 
tinue to sanction the commission of acts which, by the 
courts, have been declared to be criminal. I have received 
from these representatives an assurance that the law having 
been settled and acts like those for which the prisoners 
were convicted declared to be illegal, no such acts by other 
members of the union would be sanctioned hereafter, but 
that a faithful obedience to the law would be enjoined by 
the central body upon its members. Mr. Louis F. Post, of 
counsel to the Central Labor Union, after conference with 
the law committee of the union, has written me a letter, in 
which he says that he has been directed by the committee 
to say to me ' that there is no reason whatever to expect 
any intentional violation of the law by labor organizations; 
that the Central Labor Union has always been and is now 
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opposed to demanding money or other property in settle- 
ment of labor disputes, unless lawfully due and subject to 
collection by legal process, and that it is their own desire 
and purpose, as well as the desire and purpose of the 
Central Labor Union, to observe and respect the law in 
good faith, reserving their constitutional right to change it 
in a constitutional manner in such respects as may be 
objectionable ; that there is no reason to apprehend any 
violation of law on the part of labor organizations, but 
also that to the best of their knowledge and in good faith 
existing laws would be observed.' With these frank assur- 
ances in my possession, I believe that the interests of this 
community will be promoted by the exercise, in some 
degree, of the clemency for which the associates of the 
prisoners are now appealing to you. Any act which will 
help to convince laboring men that, while the law must at 
all hazards be maintained, yet its violation will be prose- 
cuted without prejudice or passion, and that justice and 
mercy (in proper cases) may be obtained by them as by 
all other citizens in the tribunals of the State, must be 
a patriotic one. And the authorities having been assured 
that no repetition of the acts committed by these defend- 
ants will be sanctioned by the organization to which they 
belong and whose rules they obey, I believe that the better 
feeling between employers and employed, which is so 
earnestly desired by all good citizens, may be stimulated 
by the exercise of some clemency towards the unfortunate 
men whose fate has already illustrated the majesty of the 
law. * * * In view of all the foregoing considerations, 
I recommend such commutation of the sentences of the 
prisoners as you, in your wisdom, may deem just and 
proper." 

The Executive can hardly be expected to ignore such a 
recommendation or fail to give it a favorable consideration. 

In addition to such recommendation, a committee of 
prominent, respectable and disinterested citizens of New 
York city, consisting of James Redpath, Rev. Edward 
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McGlynn, John D. Crimmins, William O. McDowell, Charles 
F. Wingate and James T. Sparkman, voluntarily undertook 
an investigation of these cases, and after a careful hearing 
and review of all the facts and circumstances pertaining 
thereto, they unanimously unite in asking that relief be 
extended to these prisoners. 

The Workingmen's State Assembly of New York State 
have also requested that clemency be extended in these 
cases, and the Knights of Labor have, through their repre- 
sentatives, asked for like action. Mr. George Ehret, the 
brewer, is understood to favor their release. Petitions 
without number from all classes of people have been pre- 
sented to the same effect. 

It has been represented that the labor organizations seek- 
ing relief in behalf of these men have "demanded" their 
release by the Executive. This is a mistake. There has 
been no such "demand" whatever. All their petitions and 
applications, both written and oral, have been of the most 
respectful character in form, manner and substance. There 
has been nothing offensive or objectionable in their efforts 
in behalf of their brother workingmen, and they have at no 
time attempted to improperly influence or embarrass the 
Executive, but have zealously advocated their cause and 
patiently abided the result. 

The prisoners, or nearly all of them, have families depen- 
dent upon them for their support, and they are all poor 
men. 

In addition to the assurances given by the labor organ- 
izations before mentioned, the prisoners themselves have 
within the past week signed a communication which has 
been presented to me, wherein they respectfully ask that 
Executive clemency be extended to them, and promise and 
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agree that they will her.eafter faithfully obey the laws of 
the State. 

It should also be borne in mind in considering the pro- 
priety of reducing the terms of their sentences, that in sev- 
eral cases of subsequent convictions for unlawful boycotting, 
to wit : The Landgraff boycotting cases, since tried, the 
iury recommended the prisoners to the mercy of the court, 
and they were only sentenced to imprisonment in the city 
prison or penitentiary for terms ranging from ten to thirty 
days. 

It having been judicially decided that acts such as the 
prisoners committed are illegal and criminal, there can be 
no possible excuse for like offenses committed in the future. 
All persons who hereafter violate these sections of the Penal 
Code will do so with their eyes wide open, and must not 
rely upon or expect Executive interference in their behalf. 
The law will hereafter be allowed to take its course. 

Under all these circumstances I have concluded, after the 
most careful consideration, to commute the sentences of 
these prisoners to one hundred days' imprisonment in State 
prison, believing that the ends of justice and the best inter- 
ests of the community will be subserved by this act of 

"'"•"""'^y- DAVID B. HILL. 



October 9, 1886. Adolph Rosenberg. Sentenced July 2, 
1886 ; county, New York ; crime, extortion ; term, one year 
and six months ; prison. Sing Sing. 

Sentence commuted to imprisonment in Sing Sing prison 
for the term of one hundred days from July 3, 1886, 
which term ends October 11, 1886. 

(For reasons see case of Michael Stroh.) 
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October 9, 1886. Max Dannhauser. Sentenced July 2, 
1886 ; county, New York ; crime, extortion ; term, three years 
and eight months ; prison, Sing Sing. 

Sentence commuted to imprisonment in Sing Sing prison 
for the term of one hundred days from July 3, 1886, 
which term ends October 11, 1886. 

(For reasons see case of Michael Stroh.) 



October 9, 1886. Paul Wilzig. Sentenced July 2, 1886 ; 
county. New York ; crime, extortion ; term, two years and ten 
months ; prison, Sing Sing. 

Sentence commuted to imprisonment in Sing Sing pi-ison 
for the term of one hundred days from July 3, 1886, which 
term ends October 11, 1886. 

(For reasons see case of Michael Stroh.) 



October 9, 1886. Hans Holdorf. Sentenced July 2, 1886 ; 
county. New York ; crime, extortion ; term, two years and ten 
months ; prison. Sing Sing. 

Sentence commuted to imprisonment in Sing Sing prison 
for the term of one hundred days from July 3, 1886, which 
term ends October 11, 1886. 

(For reasons see case of Michael Stroh.) 



November 5, 1886. Jeremiah McCarty. Sentenced January 
20, 1877 ; county, Queens ; crimes, burglary first degree (two 
convictions) ; terms, ten years and ten years ; prison, Sing 
Sing. 

Sentence commuted to imprisonment in Sing Sing prison 
for the term of sixteen years from January 23, 1877 
subject to legal deduction for good conduct. 
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This convict was associated with several others in the 
commission of the offenses. Although he was one of 
the youngest, still, presumably by reason of his previous 
character, which was not of the best, he received a very 
long term of imprisonment. His companions have all been 
discharged from prison and an examination of the case 
fails to satisfy me that he was more guilty than they. 
In the early part of his imprisonment he attempted to 
escape, and thus forfeited a portion of his allowance for 
good conduct which it would have been possible for him 
to have earned. With the exception of this act his con- 
duct has uniformly been good, and he has given strong 
evidences of a desire to reform. He asks that his sen- 
tence may be commuted to a term which will be some- 
what in proportion to the punishment which his companions 
received. 

I have, therefore, decided, in view of the fact that he 
has already served nearly a sentence of sixteen years, less 
the deduction which might be earned for good conduct, 
to commute his sentence to that term with the usual 
allowance for good behavior. This, if he hereafter con- 
tinues to behave well, will permit him to be discharged 
January 22, 1887. 

December 15, 1886. Frank A. Vickery. Sentenced Decem- 
ber 10, 1884 ; county, Oswego ; crime, assault second degree ; 
term, two years and six months or to pay a fine of one thous- 
and dollars ; prison, Onondaga County Penitentiary. 

Sentence commuted to imprisonment in the Onondaga 
County Penitentiary for the term of two years' actual 
time from December 15, 1884. 

The sentence of this convict was such that it did not 
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permit him to gain the benefit of the usual reduction of 
sentence accorded to convicts generally for good conduct 
in prison, as the commutation laws do not permit such 
reduction where the term of imprisonment is in lieu of a 
fine. He having already served his term of imprisonment, 
less the reduction to which his good conduct in prison 
would have entitled him if his sentence had been one of 
imprisonment only, I have determined that justice demands 
that he shall receive the same benefits which other convicts 
with simply a term of imprisonment receive. 



December 24, 1886. William Gray. Sentenced June 23. 
1877; county, Onondaga; crime, rape; term, twenty years; 
prison. Auburn. 

Sentence commuted to imprisonment in Auburn prison 
for the term of nine years and six months' actual time 
from June 25, 1877, which term will end December 25, 1886. 

This convict, together with four others, was charged with 
the commission of the offense. One fled, and was after- 
wards brought back to this State but never tried; one 
became a witness .for the people and was discharged, and 
two pleaded guilty. The convict demanded a trial and 
was convicted. The offense was committed in a locality 
where it was claimed people had been subjected to insults 
and mistreatment .by bad characters. Public feeling was 
strongly aroused, and a speedy trial was had. It was determ- 
ined by the prosecuting officers that swift and condign 
punishment should be inflicted on all the participants who 
could be found, not only as an atonement for the offense 
but as a warning to other frequenters of this retired local- 
ity. This applicant for clemency then claimed, and now 
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claims, that he was and is wholly innocent of the offense — 
that he had no part in it whatever, and was not even pres 
ent at the time of its commission. As an earnest of his 
good faith he refused to plead guilty, although previously 
implicated by one of the participators, and demanded a 
separate trial. Entirely credible witnesses were sworn, who 
testified that the convict, at the time of the occurrence, was 
in an entirely different locality. Yet in spite of this he was 
convicted and received the full penalty of the offense. The 
convict had been married for several years and had faith- 
fully cared for his wife and child. Clemency is now urged 
on the ground that there is too much doubt as to his guilt 
to warrant further imprisonment, and a pardon is asked by 
numerous highly-respected citizens of Syracuse. The papers 
placed before me do not leave me free from doubt as to 
the guilt of the prisoner, and. I am therefore unwilling to 
grant a full pardon, but rather than that there should exist 
the possibility of an innocent man suffering long-continued 
imprisonment, I have determined to commute the sentence 
of the convict to nine years and six months' actual imprison- 
ment, which will permit of his discharge December 25, 
1886. The convict has already actually served over fifteen 
years' imprisonment, allowing for the reduction which he 
has earned for his good conduct in prison. This amount 
of punishment, even if he be guilty, is severe, considering 
that the circumstances of the offense were not of an exceed- 
ingly aggravated character. From all the surroundings of 
the case, and for the above grounds, I am satisfied that 
justice will be satisfied by the granting of this commutation. 
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December 27, i886. George W. Clay, alias Clatton. Sen- 
tenced March 4, 1885 ; county, Erie ; crimes, burglary third 
degree and larceny ; term, seven years ; prison. Auburn. 

Sentence commuted to imprisonment in Auburn prison 
for the term of two years and four months from March 
6, 1885, subject to legal reduction for good conduct. 

It appears that previous to the commission of the 
offense, the convict had enjoyed an exceedingly good 
character. His early training and associations had been 
of the best, and his start in life had been under many 
favorable advantages — not the least of which was the 
possession of a considerable capital. But success in busi- 
ness did not seem to attend his efforts, although he was 
free from the vices which lead so many young men to 
ruin. It appears from his own story, and from the evi- 
dence in the case, that he left his business in the city 
of Chicago to go to the city of Buffalo to make better 
business arrangements. While in the latter city he deliber- 
ately entered into a scheme to burglarize a store, but 
was soon detected, tried and imprisoned. The case 
in many respects is anomalous — there appearing to be 
an entire absence of all that which generally leads to 
the commission of crime, for it does not appear that the 
convict was in any immediate distress," or that the act was 
the result of prolonged dissipation. Judge Hammond says 
in his communication, that he is unable to account for 
the commission of the crime by convict upon any other 
theory than that he was discouraged by his failure in 
business and had made up his mind that the world owed 
him a living, which he determined to have, regardless of 
consequences. The judge adds that in view of the fact 
that convict frankly admitted his guilt, has shown the 
21 
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deepest contrition for his crime, and has given evidence 
that the severe lesson he has received has not been lost 
upon him, and the further fact that he left behind him 
a young and delicate wife in straightened circumstances, a 
pardon would greatly aid him in building up a new 
character and save him from further criminal acts, and 
recommends that clemency be extended. The convict has 
now served nearly one-half of his term, allowing the legal 
reduction to which his good conduct in prison would 
entitle him, and for this reason and because it is recom- 
mended by the judge who imposed the sentence, I have 
determined to commute his sentence to a term which 
will permit of his discharge at an early date, in the belief 
that the interest of justice will not suffer if mercy be 
extended, and that society will gain a useful citizen. 



December 27, 1886. John Flynn. Sentenced May 20, 1879; 
county, New York; crime, robbery, first degree; term, eighteen 
years; prison. Sing Sing. 

Sentence commuted to imprisonment in Sing Sing prison 
for the term of twelve years from May 22, 1879, subject to 
legal deduction for good conduct. 

The circumstances of the offense for which this convict 
now lies imprisoned were such that it seemed at the time 
to call for severe punishment. The arrest, trial and convic- 
tion followed in swift succession, and but little thought 
seems to have been given to the prisbner's antecedents. It 
appears that he was an only son, and his father being 
anxious for him to succeed, made the serious error of setting 
him up in the saloon business as a stepping stone to local 
political preferment. As might have been anticipated, the 
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youth, less than nineteen years of age, became the asso- 
ciate of bad characters, and with the consequent loss of 
reputation which soon followed, his downfall was rapid. 
The crime, from its sheer recklessness, seems to clearly 
indicate a lack of any settled criminal impulse, and to give 
ground for strong hope that the convict has not passed 
beyond the hope of reclamation. He has now suffered a 
long period of imprisonment, and while paying the penalty 
,of his crime has evinced in the strongest manner his desire 
to hereafter lead an upright life. He frankly acknowledges 
his guilt, but pleads in extenuation his youth and early 
surroundings. People of high character now come before 
me and urge in the strongest terms that clemency be 
extended, and they say that if his discharge is ordered suit 
able employment will be found for him, and that he will 
be surrounded by the best of influences. In this appeal 
the convict's friends are joined by the complainant, Mrs. 
de Bary, who in a personal communication strongly urges 
that mercy be shown. In addition to the foregoing. Judge 
Rufus B. Cowing, who imposed the sentence, recommends 
that clemency be shown and that the convict now be dis- 
charged. It also appears by a certified copy of the record 
of conviction that the jury accompanied their verdict with 
a recommendation to mercy. The long sentence of eighteen 
years shows, however, that such recommendation was not 
heeded at the time, but it seems to have been the expecta- 
tion that effect would be given to it by the Executive. 
For all these reasons I have determined that I can with 
propriety grant the prayer of the petitioners, and in doing 
so am impressed with the belief that mercy shown at this 
time may and probably will result in restoring to society a 
useful citizen, and to his aged parents a much-needed sup- 
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port and comfort in their declining years. I have, there- 
fore, directed that his sentence be commuted to a term of 
twelve years, subject to the reduction which his good con- 
duct in prison will entitle him to receive. This will per- 
mit of his being discharged January 21, 1887. 
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RESPITE 



December 22, 1886. Roxalana Druse. Convicted of mur- 
der in the first degree, in the county of Herkimer, and 
sentenced to be executed. Re-sentenced November 8, 1886, 
to be executed December 29, 1886. 

Respite granted until Monday, February 28, 1887. 

The defendant, Roxalana Druse, was convicted of mur- 
dering her husband, William Druse, in the town of Warren 
in the county of Herkimer, in this State. The verdict was 
murder in the first degree, and she has been sentenced to 
the only punishment prescribed by the law for that crime, 
to wit: execution by hanging — to take place on the twenty- 
ninth of this month. 

It is conceded that she has had a fair trial before an 
impartial jury of the county of Herkimer. The conviction 
was appealed, both to the General Term of the Supreme 
Court and to the Court of Appeals, and it has been 
affirmed by both courts. Both courts hold that the verdict 
is fully justified by the evidence, and refuse to interfere 
with the sentence of the law. In fact, there seems to be 
no doubt whatever of the defendant's guilt. It is a clear 
case of murder in the first degree. 

The evidence shows that the killing was most brutal and 
atrocious in its character. Briefly stated, the facts satisfac- 
torily established are as follows: The family consisted of 
the deceased and Mrs. Druse, the daughter Mary (aged 
nineteen years), the son George (aged ten years), and a 
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nephew, Frank Gates (aged fourteen years). A quarrel had 
occurred on the morning of the homicide between the 
deceased and the defendant at the breakfast table. The 
deceased was still at the table, and during the quarrel of 
words the defendant went into another room and took a 
loaded revolver which was there, and putting it under her 
apron, returned and whispered to the boys to go out of 
doors, which they did, leaving herself, the daughter Mary 
and the deceased in the room. Mary then placed a rope 
around her father's neck while he was at the table, and 
the defendant fired the revolver once or twice at him, 
wounding him, and he fell over sideways in his chair, 
while the defendant, being unable to make the revolver 
go off again, called to the nephew, Frank, who came in 
the house, together with the boy George, and whereupon 
the prisoner gave the revolver to the nephew, and, under 
a threat of killing him, compelled him to fire it off two 
or three times, and the deceased, being hit by the shots, 
rolled off the chair upon the floor, and then she seized 
an axe and hit her husband on the head with it, he 
exclaiming: "Oh, Roxy, don't," and she continued hitting 
him on the neck until she chopped his head off — severing 
it completely from his body. She then caused the head, 
as well as the body, to be taken into the parlor, and dur- 
ing that day and evening the body was cut up with an 
axe and was burned in the stove. She threatened to kill 
the boys if they told what had occurred, burned all her 
husband's clothes and made every possible effort to con- 
ceal the crime, causing the ashes in the stove where the 
body had been burned to be taken up and thrown in 
a swamp, and the revolver and axe to be thrown in a 
pond, and had telegrams sent to friends in other places 
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making false and misleading inquiries as to her husband, 
and compelled the boys to tell everyone that her husband 
had gone away from home, she herself telling her neigh- 
bors falsehoods of every description as to her husband's 
whereabouts. During the evening, while Mrs. Druse and 
Mary were burning the body in the parlor, the two boys 
were amusing themselves by playing checkers in the 
adjoining room, where the murder had been committed, 
thus showing the unconcern and utter lack of feeling of 
the whole family. Mrs. Druse had previously made threats 
against the deceased, and boasted that she would be rid 
of him some day. The revolver had been procured and 
brought into the house under peculiar and suspicious cir- 
cumstances, indicating felonious purposes. These and 
other facts, almost too horrible for description, mark the 
case as a plain one of deliberate and premeditated murder. 
There seems to be scarcely a single mitigating circum- 
stance surrounding it. 

The daughter, Mary, aided and assisted her mother in 
the murder, and after the conviction of her mother she 
pleaded guilty to murder in the second degree, which plea, 
on account of her youth, the fact that she was probably 
acting under the influence of her mother, and other cir- 
cumstances, was accepted by the district attorney, and she 
was sentenced to State prison for life. 

The defendant, Mrs. Druse, was not sworn in her own 
behalf at the trial, or in any preliminary examination or 
elsewhere, and to this day has never — except by some 
oral admissions which it is claimed have been made by 
her — given any version of the killing, or ventured any 
sworn explanation or justification whatever from her own 
lips. She was defended by able counsel, who have resorted 
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to every means known to the law to save her from the 
consequences of her crime, and now, after failure in all 
the courts, as a last resort a final appeal is made to the 
Executive to commute the sentence. 

The application cannot be placed upon any legal grounds, 
nor can it be granted upon any considerations which usu- 
ally influence Executive clemency. There are no mitigating 
circumstances upon which to base it. The defendant's 
guilt is beyond question, the crime was atrocious, and 
there is no pretense of insanity. Nothing has occurred 
since the trial to change the case in any of its features. 

It has been asserted that the defendant for many years 
was abused, ill-treated, half-starved, and otherwise misused 
by the deceased. The evidence, however, which has been 
carefully examined by me, does not seem to justify so 
broad a claim. It is true that the case discloses the fact 
that during their married life there had been more or 
less quarrelling, or word disputes, some little violence, 
much profanity on both sides, and considerable ill-feeling 
and unpleasantness, but not the ill-usage now pretended 
or set up in behalf of the defendant. 

Aside from the evidence of the daughter, Mary (who 
was sworn upon the trial in behalf of her mother, and 
who has since confessed her own guilt by pleading guilty 
to murder in the second degree, and whose state- 
ments must, therefore, be accepted with some allow- 
ance or suspicion), the testimony of nearly all the 
reliable witnesses shows that both parties were at 
blame for the quarrels, and that sometimes one 
began them and sometimes the other. These quarrels, 
under such circumstances, must be deemed to furnish a 
motive for tiie crime on the part of the defendant, by a 
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desire to get rid of a husband with whom she could not 
or did not live pleasantly. Instead of mitigating or excus- 
ing the defendant's crime, they may be viewed as fur- 
nishing an adequate motive for its commission, when taken 
in connection with other facts in the case. Under these 
circumstances there does not seem to be any ground 
whatever for the exercise of Executive clemency, unless 
it is the sole fact that the defendant is a woman. 

The law does not make any distinction in the punish- 
ment of murder, on account of sex. The Executive must 
accept the law as he finds it, and he cannot properly or 
honestly evade it. He cannot place his decision — upon 
an application of this kind — upon a false or untenable 
ground. If it be said that public opinion is against the 
execution of a woman for any crime, no matter how 
horrible, the answer is that public opinion should express 
itself by seeking a change of the statute which directs 
such punishment in murder cases. The Executive alone 
has no power to change the law, but his sworn duty is 
to enforce it as he finds it, fearlessly and impartially. 

I have been besieged with arguments and petitions of 
every description in favor of this application. 

First. There is a class of people who are always opposed 
to capital punishment and who petition the Executive in 
favor of clemency in every capital case, regardless of its 
merits. That class is quite numerous, and has been par- 
ticularly industrious in reference to this case. It would 
seem to be a sufficient answer to their petitions to say 
that the Governor is not responsible for the existence of 
the law which favors hanging, but his duties are mainly 
executive in their character, and he must enforce what- 
ever laws the people, through their representatives, have 
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seen fit to enact. He has nothing to do with the wisdom 
or policy of the statute which he is required to execute. 

Second. There is another class of people who are not 
opposed to capital punishment for men, but who believe 
it should not be enforced as against women. The senti- 
ment which actuates this class is entitled to respect when 
honestly held, although it is difficult to discover how it 
can be consistently entertained or defended, so long as 
the law itself makes no distinction on account of sex. 
Instead of applying to the Executive for relief in every 
case where a woman is sentenced to be executed, their 
efforts should be addressed to the Legislature to change 
the law. They, however, make no such application, but 
seem to prefer to confine their exertions to beseeching 
the Executive for clemency in each particular case when 
it arises, apparently not realizing as they ought that he 
may not be able to grant their applications without doing 
violence to his own sense of duty. 

There is still a third class asking Executive interfer- 
ence in this case, who are seeking greater political rights 
for women, and who insist that, as the women of the 
State have no voice in making the laws in regard to 
murder and its punishment, such laws should not be 
enforced as against women. The application of this prin- 
ciple would properly require a legislative act, and, until 
such act shall be passed, it cannot well be applied by the 
Executive. In order to be consistent, an act would also 
have to be passed in reference to minors, because they are 
punished the same as men, although, like women, they have 
had no share in the making of the laws. The Indians of 
the State are bound by our laws and required to submit to 
the punishment provided for their violation, although they 
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have no part in their enactment or any political rights 
whatever. The same argument applies to aliens. 

The law which prohibits murder, and declares that the 
life of the offender shall be forfeited, is a Divine, as well 
as a human law. The law of our State made by men is 
simply in harmony with the law of the Almighty. It would 
seem as though it should be obeyed by men, women, minors, 
Indians, aliens, and all classes and conditions of people, so 
long as it exists, and that equal punishment should be 
meted out to all who disobey it, until at least the legisla- 
ture itself, in its wisdom, sees fit to direct as it has the 
power to do, that distinction shall be made on account 
of sex. 

There is still a fourth class of people who earnestl}^ have 
urged interference in this case, and they are individuals 
whose sympathies have been naturally aroused by the 
unfortunate situation of this woman and by the erroneous 
statements which have been spread broadcast concerning 
the alleged ill-treatment sustained by her at the hands of 
her husband, and which statements do not seem to be cor- 
roborated by the evidence produced at the trial. The 
motives of these kind-hearted and benevolent people are to 
be commended, but they are not only unfamiliar with the 
details or particulars of the case, but fail to appreciate the 
vast responsibility imposed upon the Executive and the neces- 
sity for the existence of just and tenable grounds before he 
can consistently interfere with the action of the courts. 

It is said that Governor Cleveland, in 1884, commuted 
the sentence of the murderess Mrs. Haight (who also killed 
her husband), upon the ground that she was a woman. 
This is erroneous. In his written reasons for his action, 
transmitted to the Legislature, he stated : " While there is 
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naturally a feeling of repugnance against the execution of 
a woman, I am by no means satisfied that in the present 
condition of the law, which prescribes the punishment of 
death for murder in the first degree, females should be 
exempt from such punishment, solely on account of their 
sex." He then proceeded to grant the application upon the 
express grounds of the advanced age of Mrs. Haight and 
the delicate condition of her health, which was so precarious, 
that it was believed that her life would be of very short 
duration. No such grounds are claimed to exist in this case. 

A most careful and painstaking examination of the case, 
in which I have earnestly sought to find some just ground 
upon which to base relief, fails to disclose any good reason 
why I should interfere, unless it be on account of sex. As 
has been stated, the law has not heretofore regarded that 
as a proper ground. The people have not seen fit to change 
the law, and until they do so the Executive cannot properly 
interfere. 

A commutation in this case would furnish a precedent 
for all others. The Executive must act consistently, and if 
he prevents the enforcement of the sentence against this 
woman, simply because of her sex, he must do so for every 
other woman in whose behalf a similar application shall 
hereafter be made. These cases are- becoming frequent, 
and it is essential that no action be now taken which will 
embarrass the Executive in future cases. The Executive 
will soon be called upon to act upon the case of another 
woman (Mrs. Wileman), recently convicted and sentenced 
to be executed for murdering her husband in the county 
of Cattaraugus. Only two weeks ago another murder is 
understood to have been committed in the county of Erie 
by a woman (Mrs. Penseyres), and these cases and others 
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will unquestionably soon demand the attention and action 
of the Executive. It is, therefore, of the utmost import- 
ance, for the sake of consistency, at least, that the Executive 
should not be persuaded into assuming a responsibility and 
taking action in reference to this woman which he would 
not be willing to assume and take in reference to the case 
of every other woman similarly situated. It, perhaps, 
should be further stated that if a commutation should be 
granted, the Executive must assume the sole responsibility 
for the action, because the application has not the sanction 
of either the judge, district attorney or the jury. The jury 
who convicted the prisoner, and whose sympathies, like 
those of all other juries, would naturally be with an unfor- 
tunate woman, do not unite in this application. The dis- 
trict-attorney appears and strenuously opposes it. The able 
and impartial judge who presided at the trial does not 
favor it. He writes : " In reply to your request that I give 
my opinion of the application for Executive clemency, I 
must say I am aware of no reason why the application 
should be granted. If the penalty of death is ever to be 
inflicted as a punishment for murder, first degree, it seems 
to me it should be in this case. It may be said that the 
defendant is a woman. The law makes no distinction as to 
sex when it prescribes this punishment, and so long as the 
law remains as it is, my opinion is it should be enforced 
in such a case as this." 

Much as I would personally be gratified if • I could see 
ray way clear to grant this application, I cannot do so as 
the law now stands, and am compelled to deny it. But, 
because the date fixed for the execution (December twenty- 
ninth), is during the holidays, which seems to be regarded 
by very many worthy people as an unseasonable time for 
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the occurrence of such an event, and out of deference to 
such opinions, and because of the further fact that there 
seems to exist a sentiment among portions of the commu- 
nity against the execution of a woman in any case, which, 
it is claimed, would be sufficiently strong to induce the 
Legislature to change the law if an opportunity should be 
afforded, and, as the Legislature is now about assembling 
and the sentiments of the people upon this question can be 
made manifest through their representatives in such Legis- 
lature, I have decided to grant a reprieve to the defendant 
until February twenty-eighth next. This respite will enable 
the Legislature to have ample time to carefully consider the 
subject of capital punishment so far as it affects women, and 
to change the law in case it is deemed wise and desirable 
to do so. If the Legislature, upon which the responsibility 
for the enactment of laws mainly rests, refuses to modify 
the present law, it must be enforced as it now exists, and 
unless it shall be changed in the meantime, the case is 
closed so far as my official action is concerned, and on 
February twenty-eighth next, the law must be permitted to 

take its course. 

DAVID B. HILL. 
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